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* Isbu calisma, Kocaeli Universitesi tarafindan 7 Mayis 2025 tarihinde
gergeklestirilmis  bulunan “Sermaye Sirketlerinde  Siirdiiriilebilirlik
Kayitlart Sempozyumu’nda sunulan bildirilerin 6zetlerinden derlenmistir.
Ilgili sempozyum etkinligi, Tiirkiye Bilimsel ve Teknolojik Arastirma
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ACILIS KONUSMALARI

Sunucu Ogrencimiz (Hicret Giray):

Saymn katilimcilar, degerli akademisyenler ve kiymetli misafirler Ko-
caeli Universitesi Hukuk Fakiiltesi'nin ev sahipliginde diizenlenen ve TU-
BITAK tarafindan desteklenen 223K314 numarali proje kapsaminda dii-
zenledigimiz “Sermaye Sirketlerinde Siirdiiriilebilirlik Kayitlar:” adli sem-
pozyumumuza hosgeldiniz. Bugiin burada kamu politikalarindan, finansal
piyasalara, sirket yonetimi ilkelerinden sorumluluk hukukuna kadar uzanan
genis bir yelpazede konuyu ele alacagiz. Her biri alaninda uzman ¢ok de-
gerli konugmacilarimiz ve oturum bagkanlarimiz bizlerle olacak. Bu konu-
lar1 tartigmaya agacak ve yeni bakis acilar1 sunacak. Katki saglayan tiim
konusmacilarimiza, akademisyenlerimize, oturum baskanlarimiza ve sem-
pozyum diizenleme kurulundaki hocalarimiza tesekkiir ederiz. Bu anlamda
giine deger katan destek ekibimize ve siz degerli katilimcilarimiza da te-
sekkiirlerimi iletiyorum.

Simdi miisaadenizle s6zii agilis konugsmasini yapmak {izere projemizin
yiiriitiiciisii olan Kocaeli Universitesi Hukuk Fakiiltesi'nden Dog. Dr. Le-
vent Biger ve Aras. Gor. Dr. Habibe Ding Dogan'a birakiyorum.



Acilis Konusmalari

Dog. Dr. Levent Biger:

Oncelikli olarak degerli hocalarima, 6grencilerimize, tiim misafirleri-
mize hosgeldiniz diyorum. Tiibitak projesi yapmak sosyal bilimciler agi-
sindan 6zellikle oldukga zor siirecleri biinyesinde barindirtyor. TUBITAK
ile iletisim kurmak, oradaki siireci takip etmek gercekten 6nemli, dikkat
etmek gerekiyor siireglerin her birine. Bu anlamda biz de bu projeye bas-
larken tabii yapabilir miyiz, yapamaz miyiz diye 6zellikle bir tereddiit ice-
risinde diismiistilk ama daha sonra ilerleyince, yavas yavas projenin igeri-
sine girdik¢e bunun da sosyal bilimciler tarafindan yapilabildigini gordiik.
Ama yine de 6zellikle sosyal bilimciler agisindan proje yapmak, diger di-
siplinlerle birlikte proje yapmanin olduk¢a zor oldugunu sdyleyebilirim.
Bu projemiz kabul edildi ve su anda yliriirliikte ama bundan 6ncesinde bir-
kag defa aslinda proje yapma girisiminde bulunmustuk ama maalesef onlar1
ylrtirliige sokmadik. Projemizle ilgili genel olarak Habibe Din¢ Dogan ar-
kadasimiz bilgi verecek, kendisi siireci anlatacak. Ben genel olarak anket
caligmamizla ilgili birtakim bilgileri burada aktarmak istiyorum. Birtakim
sonuglar tabii bilinenin ilan edilmesi gibi ama yine de burada bu ¢alisma-
dan sz etmek istiyorum. Yaklasik 350 sirketle bu anket ¢calismasini yaptik.
Anket c¢alismasini yaparken tabii siirdiiriilebilirlik politikalarinin kabul
edilmesi 6zellikle yonetim organina bahsedilen ve yonetim organinin ger-
ceklestirilecegi bir mesele oldugu i¢in, anketin de 6zellikle yonetim kurulu
iiyeleri veya lst diizey yoneticilerle yapilmasini talep etmistik. Buna bagl
olarak anket calismasinin 6zellikle katilimcilar agisindan %76’°s1 yonetim
kurulu iiyelerine yapilmustir. Icraci olan ve icract olmayan kurul iiyesi diye
de bir ayrim var ama oraya girmiyorum siiremiz sinirlt oldugu igin.

Katilimcilarin tiirleri agisindan anonim sirket, limited sirket ayriminda
burada limited sirket olarak anket yapilan sirketlerin sayisinin daha fazla ol-
dugunu gorebiliriz. Tabii anonim sirketleri esas almay1 arzu ederdik, burada
belki sonuglarin daha iyi ortaya ¢ikmasi agisindan. Bununla birlikte tabii an-
ket yapacak anonim sirket bulmak muhtemelen zor oldugu i¢in anket sirke-
timiz bunlar1 daha ¢ok limited sirketler olacak sekilde gerceklestirmistir.

Simdi burada anasozlesmede siirdiiriilebilirlik kayitlarinin yer almasi-
nin dnemine iligkin degerlendirmelerde, 6zellikle bazi kayitlarin anas6zles-
meye yazilmasinin sirket yonetim kurulu liyeleri agisindan nasil bir degere
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Acilis Konusmalari

sahip oldugu, nasil bir diisiinceye sahip oldugu burada tespit edilmek isten-
mistir. SOyle ki mesela finansmana erisim acisindan bu yonetim kurulu
tiyeleri bu tiir kayitlarin finansmana erisimine sirketin kolaylastiracagini
diisiiniiyor. Ayn1 sekilde %60.3’1 yeni yatirimcilara ulasmay1 kolaylastira-
cagini diisiiniiyor.

Finansal yeniden yapilandirma agisindan ise, tabi buradaki yeniden
yapilandirma konkordato gibi o tiirden yapilandirma degil, daha ¢ok finans
kurumlariyla gerceklestirilen yapilandirmalar kastediliyor. Burada bu yeni-
den yapilandirmay1 kolaylastiracagini, aymi sekilde katilimcilarin yiizde
%60’1 diisiiniiyor. Yine benzer bir sekilde kamu araciliiyla saglanan kredi
ve yeniden yapilandirmalar i¢in benzer bir oran var. Siirdiiriilebilirlik ka-
yitlarinin anasozlesmede yer almasiin vergi kolayliginin saglanacagini
diisiiniiyorlar. SGK prim tesviki saglanmasinin yine benzer sekilde olaca-
gin1 diislinliyorlar. Yaklasik oranlar zaten bunlarin benzer oldugunu bize
gosteriyor.

Ayni sekilde piyasada rekabet avantajinin saglanmasi agisindan siirdii-
riilebilirlik kayitlarinin sirketin piyasadaki rekabet giiciinii artiracagini dii-
stiniiyorlar. Burada %62 gibi bir oran var. Miisteri talebi ve ciro, cironun
yukselmesi agisindan da katilimcilar siirdiiriilebilirlik kayitlarinin sirketin
cirosunu artiracagi goriisiinde, bu diislinceye sahipler. Marka ve ticari itibar
acisindan da %64.7 gibi bir oranin burada oldugunu goriiyoruz.

Tabii burada nihayetinde sirket hisselerinin degerinin arttirilmasinda
da %70 gibi gercekten yiiksek bir oran var. Siirdiiriilebilirlik kayitlari, sir-
ketin hisse senetlerinin pay senetlerinin degerini olumlu yonde artirir diye
diistiniiyorlar. Ama ilerleyen sorulara baktigimizda tabii 6zellikle yonetim
kurulu tiyelerinin sorumlulugu, fon kurma gibi 6zellikle sirketin ekonomik
olarak tagin altina elini sokacagi bazi durumlarda bu oranlarin oldukca diis-
tuglini goriyoruz.

Temel olarak bizim calistayda da en fazla tartistigimiz konulardan bir
tanesiydi. Ozellikle isletme konusu, faaliyet konusu agisindan bagislara, bu
tiir sosyal birtakim yardimlara sirketin kaynak saglamas1 meselesinde i bu
noktaya geldiginde yani finansal agidan sirketin menfaatlerini etkilemeye
basladiginda sirketin yonetim kurulu tyelerinin halen bu noktada bir

vii



Acilis Konusmalari

duraksama yasadigin1 goriiyoruz. Bunu diger sorularda ¢ok net bir sekilde
tespit edebildik.

Anketin ikinci boliimiinde katiliyorum, katilmiyorum ve bilmiyorum
seklinde 3 tane cevap aslinda katilimcilardan istenmis. Buradaki 6zellikle
katiliyorum oraniyla, katilmiyorum ve bilmiyorum diyenlerin oranina ba-
kildiginda, sayfa 14’e baktigimizda yavas yavas oranlarin diistiiglinii gorii-
yoruz. Yani burada katiliyorum diyenlerin %50 ve daha diisiik oranlar da
var asagidaki sorularda. Tabii bilmiyorum denilmesi aslinda bir anlamda
buradaki diisiinceye katilmadigi seklinde yorumlanabilir diye diisiiniiyo-
rum. Hani anket ¢alismasi, hukukcular olarak ¢ok yapmiyoruz ama bu se-
kilde anlamanin uygun olacagi kanaatindeyiz.

Yonetim kurulu, iist diizey yoneticilerin gérev ve sorumlulugu altinda
olmasi gerektigi diislincesini paylasip paylasmadigi noktasinda soru sorul-
dugunda, burada oran %50’lere diisliyor. Buradan anladigimiz kadariyla
yonetim kurulu tyeleri, siirdiiriilebilirlik nedeniyle ayrica bir sorumluluk
altina girmek istemiyorlar. Yani %50 gibi bir oran, yiliksekmis gibi goriinii-
yor ama vergi tesviklerindeki, finans tesviklerindeki oranlar diisiiniildii-
giinde bu oran diisiikmiis gibi goriiniiyor.

Anket sirketinin bize ulastirdig1 bu rapor oldukga teknik bir rapor ama
biz bu anlamda kendi ¢ikarimlarimizi burada kisaca aktariyoruz. %46’lik
bir oran yonetim kurulu iiyelerinin iist diizey yoneticilerinin hukuki ve ce-
zai sorumlulukla kars1 karsiya kalma ihtimali bulunmasi gerekir seklinde
bir diisiinceyi burada ifade etmis. Mesela tiim ¢aliganlar1 kapsamasi konu-
sundaki siirdiirilebilirlik kayitlari, gergekten benim 6zellikle sasirdigim
oranlardan bir tanesi oldu. Bu oran oldukca diisiik ger¢ekten yani tiim ¢ali-
sanlara yayilmasini kapsamasini aslinda yoneticiler bu anlamda istemiyor-
lar gibi bir sonug ortaya ¢ikiyor.

Calisanlarin siirdiiriilebilirlik i¢in ¢aba gdstermesi gerekliligi %34 gibi
bir oran gercekten bu da oldukea diisiik. Siirdiiriilebilirlik i¢in ayrica fon
ayrilmasi gerektigi konusunda katilimcilarin %44’ bu noktada fon olustu-
rulmasi gerektigini diisiiniiyor. Benzer veya yakin bir oran diyelim 6zellikle
bu soruyu soyut olarak sordugumuzda, yani sirketin AR-GE, dijital donii-
stim, yenilik¢i teknolojilerini destekliyor musunuz? diye sordugumuzda bu
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oranlar yiiksek ¢ikiyor ama. Boyle bir kaydi sirket s6zlesmesine koyar mi-
siniz dedigimizde o zaman oranlar diisiiyor.

Yine %44.1°lik bir oran var 16. sayfada. Burada da sorumluluk proje-
lerine destek verilmesi ve c¢alisan kurumlara bagis yapilmasi konusunda,
bagis konusunda %44 liik bir oran var, bu da diisiik bir oran. Gergekten
boyle bir kaydi yoneticilerin desteklemedigini goriiyoruz.

Stirdiiriilebilirlik kayitlariyla ilgili agiklama yapilmasi konusunda bir
kay1t konusunda, olumlu diisiinceyi ancak %41.5 oraninda yoneticiler isti-
yorlar. Sayfa 17°de yine mesela sasirdigimiz oranlardan bir tanesi de su,
stirdiiriilebilirlik kayitlarinin ¢evresel ve sosyal zararlarini azaltabilecegi
konusundaki kayitlarla ilgili olarak da %46°’lik bir oran mesela olumlu bir
goriis bildirmis. Oranlar ger¢ekten somut olarak siirdiiriilebilir kayitlarinin
anasozlesmeye yazilmasina geldiginde oranlar yani ben en azindan bu ka-
dar diisiik oranlar beklemiyordum ama ydnetim kurulu iiyelerinin verdik-
leri cevaplar bu sekilde. Yine bu da ¢ok tartisilan konulardan bir tanesi kisa
vadede. Genel olarak siirdiiriilebilirlik de tartisilan konulardan bir tanesi
malumunuz oldugu iizere yani ben siirdiiriilebilirlik ile ilgili kisa yakin va-
dede benim birtakim maliyetlerim olacak ama ilerleyen zamanlarda benim
sirketimin hisselerinin degeri artacak. Ben bunu asacagim dolayisiyla bu
konuda genel bir kanaat var. %44.4’liikk bir oran yani bu konuda olumlu
diisiiniiyor.

18. sayfa itibariyle katilimcilara evet/hayirli sorular soruyoruz. Kati-
limcilara 6rnegin su sekilde soru sordugumuzda; siirdiiriilebilirlik amagla-
rinin saglanip saglanmadigina iligkin seffaflik kayitlarina evet veya hayir
seklinde verilen cevaplara bakildiginda evet oraninin %66 gibi, hayirlardan
biraz daha yiiksek bir evet oraninin burada kargimiza ¢iktigini sdyleyebili-
riz genel olarak. Mesela seffaflik ilkeleriyle ilgili olarak %66.9’luk bir oran
evet demis. Dogal kaynaklarin korunmasi ve ¢evreye duyarlilikla ilgili yine
%66’1l1k bir oran var. Menfaat sahipleri yine ¢ok tartistigimiz bir konu, bu
noktada %64.1°1ik bir oran var. Komite ve komisyonlarin kurulmasiyla il-
gili %60.1°1ik bir oran var. Adil ve seffaf bir {icret politikasiyla ilgili
%67.5°lik bir oran var. Is¢i saghig1 ve is giivenligi burada en yiiksek orana
sahip. Tabi buradaki oranlarin yiiksek olmasi belki suna da baglanabilir
hem o anlamda kendi anasozlesmesine boyle bir kayit koyacak, hem de
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zaten isci haklariyla ilgili birtakim diizenlemeler, birtakim zorunluluklar da
var. O nedenle belki bu oranlar biraz daha yiiksek ¢ikmis olabilir.

Cinsiyet esitligi politikalarinda burada %62.4’liik bir oranin oldugunu
goriyoruz.

Sosyal sorumluluk politikalarinda %57’lik bir oran var; yenilik¢i po-
litika izleme, yenilik¢i teknolojileri takip etmeyle ilgili %72’°lik bir orana
ulagilmis. Yine 6z kaynaklar igerisinde stirdiiriilebilirlik amaglarina 6zgii-
lenmis bir fonla ayrilmasi konusunda da %64’liik bir orana ulasilmis.
Evet/hayir seklindeki sorularda yonetim kurulu liyelerinin stirdiiriilebilirlik
amaglarina aykirt davranmast durumunda sorumluluklarinin tanimlanma-
sina iliskin kayda %63’liik bir oranla evet denildigini goriiyoruz. Yine bu-
rada ilging diyebilecegimiz bir oran da siirdiiriilebilirlik amaglarina aykiri
davranan yonetim kurulu iiyelerinin veya yoneticilerinin bu durumda go-
revden alinmasina dair kayda da %62.7°1ik bir oranin evet dedigini gorii-
yoruz. Yani burada bu oran evet/hayir orani diisiiniildiiglinde diger oranlara
gore biraz daha diistik gibi gozlemleniyor. Tedarik zincirindeki stirdiiriile-
bilirlik amaglarina aykir1 davranislarina karst sorumluluk kayitlarinda da
yine %61°lik bir oranina ulasildigini goriiyoruz. 22. Sayfaya geldigimizde
burada da genel olarak bu kayitlara evet diyenlerin oranim goriiyoruz.
Evet/hayir seklinde yapilan anket sorularinda genel olarak biraz daha yiik-
sek bir evet oranin bulundugunu soyleyebiliriz. Anketle ilgili olarak benim
sOyleyebileceklerim bunlar. Bunun disinda da baska teknik analizler var.
Ozellikle ekonomik fayda acisindan yapilan birtakim analizler var ama bir-
takim formiiller de var. O yiizden onlar1 burada aktarmak istemedim. Yeni-
den tesekkiir ediyorum. Hos geldiniz ingallah verimli, giizel bir sempoz-
yum birlikte geciririz diye diisiiniiyorum.
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Aras. Gor. Dr. Habibe Din¢ Dogan:

Herkese tekrar merhaba.

Sempozyum sizlerin de bildiginiz lizere, hocamin da agikladigi iizere,
TUBITAK tarafindan desteklenen projemiz kapsaminda diizenlenmektedir.
Proje ekibini Dog. Dr. Levent Biger, Dr.Ogr.Uyesi Zehra Badak,
Dr.Ogr.Uyesi Duygu Demirel Ozdemir, Aras.Gor.Dr. Atahan Giincan, Dok-
tora Ogrencisi Av. Ezgi Ersoy ve ben olusturmaktayiz. Proje ekibimiz adina
ben de sizlere burada bulunmanizdan otiirii tesekkiir ederim.

Ben de proje hakkinda genel bir bilgi vermek istiyorum. Zaten anketi-
miz hakkinda hocamiz detayli aciklamalarda bulundu. Projede anasozles-
mede Ongoriilebilecek siirdiiriilebilirlik kayitlarinin tespitini amagladik.
Siirdiiriilebilirlik kayitlar sirketler tarafindan kendi iradelerine bagli olarak
anasozlesmelerinde kabul edileceginden, finansal olmayan raporlamadan
ve yumusgak hukuk kurallarindan farklilik tasir. Yasal olarak uyulmasi zo-
runlu olmayan bu kurallar, anasdzlesmede 6ngoriilerek sirket icin uyulmasi
zorunlu kurallar haline gelecektir. Bu durum siirdiiriilebilirligin saglanma-
sma Oonemli bir katki saglayacak ve sirketler kendi istekleriyle bu siirece
dahil edilmis olacaktir.

Anasozlesmeye goniilliiliik esasina dayali sekilde konulacak bu kayit-
lar, borsaya kayitli olsun olmasin biitiin sermaye sirketleri bakimindan 6n-
goriilebilecegi icin siirdiiriilebilirligin daha genis bir kitle tarafindan be-
nimsenmesine imkan taninacaktir. Bu kapsamda proje ¢calismamizda tim
sermaye sirketlerinin, anasdzlesmelerine koyacaklar1 birtakim kayitlar ile
stirdiiriilebilirligi saglamak ag¢isindan pay sahipleri ve potansiyel yatirimci-
lar nezdinde baz1 yiikiimliiliikkler tistlenmelerini saglamay1 hedeflemekte-
yiz. Projemizde AB mevzuati basta olmak tizere uluslararas: diizenlemeler
dikkate alinarak, Tiirk Sirketler Hukukunda yapilacak yasal diizenleme ile
stirdiiriilebilirligi saglamak adima hangi kayitlarin “6ngdriilmeleri kosu-
luyla sirket anas6zlesmesinde bulunmasi zorunlu olan hususlar” seklinde
diizenlenebilecegi hakkinda arastirmalarda bulunduk.

Proje kapsaminda bir¢ogunuzun bildigi iizere daha once bir calistay
gerceklestirdik, makale ¢alismalarimiz oldu ve olacak. Bunun yani sira siir-
diiriilebilirligin saglanmasi i¢in sirketlerin anasdzlesmelere konulabilecek
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kayitlar hakkindaki diisiinceleri ve bu yonteme karsi olan bakis agilarini
ortaya ¢ikarmak i¢cin hocamizin detaylarini size aktardigi anket ¢alismasini
da gerceklestirdik. Ankette hem anonim sirket hem limited sirketleri ince-
ledik; zira Tiirkiye’de sermaye sirketlerinin gogunlugunun Limited sirket-
lerden olugmasi nedeniyle, bu limited sirketlerin goriisleri de aslinda dnem
tagimaktaydi.

Yalnizca halka a¢ik anonim ortakliklar bakimindan degil, halka agik,
kapali tiim anonim ortakliklar ve limited sirketleri ele alarak, bu sirketlerin
kurumsal siirdiiriilebilirlige bakis agilarini tespit etmeyi; stirdiiriilebilirlik
kayitlarina yaklagimlarinin ne oldugunu 6l¢meyi amacladik. Marmara Bol-
gesi’nde sanayilesmenin ve sirketlesmenin en yogun oldugu, dolayisiyla
iktisadi, sosyal ve gevresel sorunlarin en fazla yasanabilecegi sehirler ol-
duklar1 i¢in ii¢ pilot bdlge olarak anketimizi Istanbul, Kocaeli ve Sakarya
illerinde gerceklestirdik. Zaten detayli bilgiyi hocamiz sizlere aktardi.

Genel olarak proje kapsamimiz bu sekilde. Hepinize tekrar tesekkiir
ederiz burada bulundugunuz i¢in.
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Ozet

1980’li yillardan itibaren hiz kazanan kiiresellesme siireci, neoliberal
iktisat politikalarinin etkisiyle sermaye hareketlerinin serbestlestirilmesi,
ticaretin deregiilasyonu ve dijital iletisim teknolojilerindeki ilerlemeler ara-
ciligiyla uluslararasi ekonomik iliskilerin yogunlasmasina zemin hazirla-
migstir. Sirketlerin sinir agan faaliyetlerinin artmasi, devletlerin geleneksel
diizenleme ve denetim araglarmin etkinligini 6nemli Slgiide sinirlamistir.
Bu durum, 6zel sektor aktorlerinin ulusal denetim mekanizmalarindan ka-
¢inmasina ya da yalnizca asgari diizeyde uyum gostermesine yol acgarken,
ciddi insan haklar1 ihlalleri de beraberinde gelmistir. Uluslararas1 diizeyde,
sirketlerin insan haklar1 ve ¢evresel sorumluluklarini yalnizca goniilliiliik
esasina dayali ilkelere bagli kalarak yerine getirmesinin yetersiz oldugu ka-
bul gérmekte; bu alanda baglayic1 normatif diizenlemelere duyulan ihtiyag
giderek daha fazla vurgulanmaktadir. Bu ¢ercevede Birlesmis Milletler, sir-
ketlerin insan haklar1 ve ¢evresel sorumluluklarini tanimlamak ve yonlen-
dirmek amaciyla, ‘Kiiresel Ilkeler Sozlesmesi’ ile ‘Is Diinyasi ve Insan Hak-
lart Rehber Ilkeleri’ gibi belgeler araciligiyla dnemli normatif cerceveler
olusturmustur. Ancak goniilliiliik esasina dayali bu belgelerin yetersiz kal-
masi, hukuki yaptirimlarla desteklenen yeni normlara duyulan ihtiyaci art-
tirmaktadir. Birlesmis Milletler Rehber ilkeleri cercevesinde giincellenen
OECD Rehber Ilkeleri, devletlere ‘ Ulusal Temas Noktas: (National Contact
Point)’ mekanizmasini kurma yilikiimluliigii getirmistir. Devletler, bu me-
kanizma vasitasiyla 6zel sektor kaynakli insan haklari ihlallerine iligkin si-
kayetleri inceleme ve degerlendirme gorevini iistlenmektedir. Baglayicilik
niteligi tasimasa da Ulusal Temas Noktasi, uluslararasi diizeyde etkili bir
kurumsal hesap verebilirlik mekanizmasimnin olusturulmasi agisindan
onemli bir adim olarak degerlendirilebilir. Bunun yani sira, Avrupa
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Birligi’nin 2024 yilinda kabul ettigi 2024/1760 sayil ‘Kurumsal Siirdiirii-
lebilirlik Ozen Yiikiimliiliigii Direktifi (Corporate Sustainability Due Dili-
gence Directive)’, sirketlerin tedarik zincirlerindeki insan haklar1 ve ¢evre-
sel etkilere iliskin sorumluluklarini hukuki diizleme tasiyan baglayici bir
normatif ¢ergceve olusturmayi hedeflemektedir. Bu Direktif, sirketlere yal-
nizca kendi faaliyet alanlarinda degil, ayn1 zamanda dolayl iliskili olduk-
lar1 tedarikgiler araciligiyla gergeklesen ihlallerde de 6zen yiikiimliiliigii
getirerek, kurumsal sorumluluk anlayisini yeniden sekillendirebilecegi 6n-
goriilmektedir. Fakat devletlerin bu siirecteki yiikiimliiliikleri heniiz netles-
memis olup, Almanya gibi baz iilkeler, ulusal dl¢ekte yaptiklart diizenle-
melerle bu boslugu doldurmaya ¢alismaktadir.

Tiirkiye 6zelinde degerlendirildiginde, dogrudan insan haklarina da-
yali kurumsal 6zen yilikiimliiliigiinii diizenleyen bir yasal ¢erceve hentiiz bu-
lunmamaktadir. Her ne kadar ‘Ulusal Insan Haklar Eylem Plani’, ‘Siirdii-
riilebilir Kalkinma Amacglart’, ‘Kalkinma Planlart’, ‘Cumhurbaskanlig
Strateji Belgeleri’ ve ‘Siirdiiriilebilirlik Raporlama Standartlarimin Uygu-
lama Kapsamina Iliskin Kurul Karar1’ gibi gesitli yumusak hukuk (soft
law) belgeleri ile bu alanda baz1 adimlar atilmis olsa da bu araglar hukuki
baglayicilik ve yaptirim giicii bakimindan yetersiz kalmaktadir. Ulkemizde
cocuk isciligi, toplumsal cinsiyet temelli esitsizlikler ¢ergevesinde kadin
emeginin somiiriilmesi ve gogmen is¢ilerin istismari gibi insan haklari ih-
lallerinin yasandig1 hazir giyim, tarim, madencilik ve ingaat gibi sektorler
dikkate alindiginda, devletin denetim kapasitesinin gii¢lendirilmesi ve 6zel
sektor kaynakli hak ihlallerine kars1 etkin bir 6nleyici mekanizma kurul-
mas1 anayasal bir zorunluluk haline gelmektedir. 1982 Anayasasi’nin 2.
maddesinde yer verilen “insan haklarina saygili, sosyal bir hukuk devleti”
ilkesi ile 5. maddesinde devlete yiiklenen “temel hak ve hiirriyetleri ko-
ruma” gorevi, devletin yalnizca kamu giicli kaynakli degil, 6zel aktorler
eliyle gerceklesen hak ihlallerine kars1 da koruma saglama yiikiimliiligi
bulundugunu agik¢a ortaya koymaktadir. Ayrica, 90. maddede diizenlenen,
usuliine uygun sekilde yiirlirliige girmis insan haklarina iliskin uluslararasi
sOzlesmelere kanunlarin iistiinde uygulanabilirlik taniyan hiikiim, devletin
insan haklari ihlallerine kars1 pozitif ylikiimliiliiklerini uluslararast hukuk
ile de pekistirmektedir. Bu anayasal ¢er¢ceve dogrultusunda, Tiirkiye’nin ih-
racata dayali biliylime stratejisinin siirdiiriilebilirligi acisindan, sirketlerin
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insan haklarina etki seviyesini belirleyecek ve hesap verebilirligini sagla-
yacak baglayict bir denetim rejiminin olusturulmasi gereklidir. Bu, yal-
nizca sirketlerin sorumluluklarini netlestirmekle kalmayacak, ayni za-
manda devletin denetim mekanizmalarinin giiglendirilmesini ve i¢ huku-
kun kiiresel tedarik zinciri standartlariyla uyumlu hale getirilmesini sagla-
yacaktir.

Tirkiye’de Sanayi ve Teknoloji Bakanlig1 biinyesinde kurulan Ulusal
Temas Noktas1 (UTN), cok uluslu sirketlerin faaliyetlerinden kaynaklanan
insan haklar: ihlali iddialarim1 kabul etmekte, bu iddialar1 incelemekte ve
taraflar arasinda arabuluculuk yoluyla ¢6ziim Onerileri gelistirmektedir.
Bugiine kadar Tiirkiye UTN’sine yapilan bagvuru sayisi yalnizca yedi olup,
bu ‘sinirlt’ say1 6zel sektdrde meydana gelen insan haklari ihlallerine kars1
yiritiilen denetim mekanizmasinin islevselligini sorgulatmaktadir. Ayrica
UTN’nin yeterince bilinmemesi bu mekanizmay1 sinirlamakta ayni za-
manda tedarik zincirindeki paydaslar, ¢alisanlar ve 6zen yiikiimliiliiglinden
kaynaklanan ihlallere dogrudan ya da dolayli bi¢imde maruz kalan ya da
maruz kalma riski tagiyan ii¢lincii kisiler acisindan da hukuki belirsizlikler
yaratmaktadir. Ozellikle, vakalara iliskin ayrintili bilgilerin kamuoyu ile
paylasilmamasi, bu mekanizmanin seffaflik ve hesap verebilirlik diizeyi
bakimindan degerlendirilmesini zorunlu kilmistir. Bu alanda yeterli sayida
akademik ve uygulamaya yonelik ¢alismanin bulunmamasi, Tiirkiye’de te-
darik zincirlerinde faaliyet gosteren sirketlerin insan haklarina iliskin 6zen
yiikiimliiliiklerini ve kurumsal sosyal sorumluluklarini nasil yerine getire-
ceklerine dair 6nemli tereddiitler barindirmaktadir. Mevzuattaki bosluklar,
bir yandan sirketlerin yiikiimliiliiklerini tam olarak yerine getirmesini zor-
lastirmakta; diger yandan devletin denetim kapasitesini ve miidahale yetki-
lerini azaltmaktadir.

Bu calismada, 6zel sektor kaynakli insan haklari ihlallerine yonelik
Tiirkiye’de mevcut diizenlemeler ¢ercevesinde yiiriitiillen kurumsal dene-
tim kapasitesinin 6zellikle UTN mekanizmasi ekseninde ve devletin ulus-
lararas1 hukuktan dogan insan haklar1 yiikiimliiliikleri 15181nda degerlendi-
rilmesi amaglamaktadir. UTN uygulamasinda gézlemlenen sorunlar, ¢alis-
manin salt normatif bir ¢ercevede incelenmesinin Otesine gegerek, vaka
analizleri iizerinden ¢ok boyutlu bir aragtirma yaklagimiyla ele alinmstir.
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Bu yoniiyle calisma, yalnizca yasal bosluk ve eksikliklerin tespitine indir-
genmemekte; mevcut kurumsal yapilarin etkinligi sorgulanarak, kamu oto-
ritesinin 6zel sektor kaynakli insan haklarini koruma yiikiimliiligiiniin giig-
lendirilmesine yonelik yapici katkilar sunmustur. Ayrica, tedarik zinciri
kaynakli insan haklari ihlallerine yonelik Tiirkiye’de etkili ve stirdiiriilebi-
lir bir yonetisim modeline duyulan ihtiya¢ vurgulanmistir. Avrupa’daki sir-
ketlerin insan haklarina 6zen gosterme sorumlulugu CSDDD adli diizen-
leme cergevesinde ele alinmistir. UTN mekanizmasinin etkinligini artir-
maya yonelik olarak, Tiirkiye nin bu diizenlemeye kamu hukuku acisindan
nasil uyum saglayabilecegine dair hukuki ¢oziimler sunulmustur. Sonug
olarak, Tiirkiye’nin siirdiiriilebilir kalkinma hedeflerine ulagabilmesi, insan
haklarina dayali bir kurumsal sorumluluk anlayisinin yerlesmesi ve 6zel
sektor kaynakli hak ihlallerinin 6nlenebilmesi i¢in hem mevzuat uyumunun
saglanmast hem de denetim kapasitesinin giiclendirilmesi bir zorunluluk
olarak ortaya ¢cikmaktadir.

Anahtar Kavramlar: Ulusal Temas Noktasi, Insan Haklari, Devletin
Yiikiimliiliikleri, Tedarik Zinciri, AB Kurumsal Siirdiiriilebilirlik Ozen Yii-
kiimliiltigii Direktifi, Tiirkiye

Abstract

Since the 1980s, the process of globalisation has accelerated. Driven
by neoliberal economic policies, the liberalisation of capital movements,
the deregulation of trade, and advancements in digital communication
technologies have collectively laid the groundwork for the intensification
of international economic relations. The expansion of transnational
corporate activities has significantly undermined the effectiveness of states’
traditional regulatory and supervisory instruments. This situation has
enabled private sector actors to circumvent national oversight mechanisms
or to comply only minimally, leading to serious human rights violations. At
the international level, it is now widely recognised that relying solely on
voluntary principles is insufficient for companies to fulfil their human
rights and environmental responsibilities; the need for binding normative
regulations in this area is increasingly emphasised. Within this framework,
the United Nations has established important normative frameworks to

7



Dr. Ogr. Uyesi Eylem CAKMAZ

define and guide corporate responsibilities in the field of human rights and
the environment, through documents such as the ‘Global Compact’ and the
‘Guiding Principles on Business and Human Rights’. However, the non-
binding nature of these instruments has proved inadequate, thereby
intensifying the demand for new norms underpinned by legal sanctions.
Under the revised OECD Guidelines, aligned with the UN Guiding
Principles, states are now required to establish a ‘National Contact Point
(NCP)’ mechanism. Through this mechanism, states assume the
responsibility of examining and evaluating complaints related to human
rights violations stemming from private sector activities. While lacking
binding authority, the NCP can nonetheless be regarded as a significant step
towards the development of an effective international corporate
accountability mechanism. In addition, the European Union’s Directive
2024/1760 on ‘Corporate Sustainability Due Diligence (CSDDD)’,
adopted in 2024, seeks to establish a binding legal framework that elevates
corporate responsibilities concerning human rights and environmental
impacts within supply chains to the level of legal obligation. The Directive
imposes a duty of care on companies not only in relation to their own
operations, but also in respect of violations occurring through suppliers
with whom they have indirect business relationships. In doing so, it is
expected to reshape the concept of corporate responsibility. Nevertheless,
the obligations of states within this process have yet to be clearly defined,
and certain countries, such as Germany, have sought to address this gap
through national legislation.

In the context of Turkey, a comprehensive and binding legal
framework that directly regulates corporate due diligence obligations
rooted in human rights has yet to be established. Although several soft law
instruments, such as the ‘National Human Rights Action Plan’, the
‘Sustainable Development Goals’, ‘Development Plans’, ‘Presidential
Strategy Documents’, and the ‘Board Decision on the Implementation
Scope of Sustainability Reporting Standards’, have introduced certain
policy measures in this area, their legal enforceability and sanctioning
capacity remain limited. Given the widespread human rights violations in
Turkey, including child labour, the exploitation of women’s labour due to
gender-based discrimination, and the abuse of migrant workers,
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particularly in sectors such as garment manufacturing, agriculture, mining,
and construction, it has become a constitutional obligation for the state to
strengthen its oversight capacity and to establish an effective, preventive,
and sustainable mechanism to address human rights abuses originating in
the private sector.

Article 2 of the 1982 Turkish Constitution, which enshrines the
principle of a ‘social state governed by the rule of law that respects human
rights’, together with Article 5, which assigns the state the duty to ‘protect
fundamental rights and freedoms’, clearly establishes that the state bears a
duty not only to prevent and redress violations arising from the exercise of
public authority, but also to provide protection against human rights abuses
committed by private actors. Furthermore, Article 90 of the Constitution,
which accords international human rights treaties duly ratified and put into
force superiority over national laws, reinforces the state’s positive
obligations under international law. In line with this constitutional
framework, the establishment of a binding oversight regime that identifies
corporate human rights impacts and ensures accountability is essential for
the sustainability of Turkey’s export-oriented growth strategy. Such a
framework would not only clarify the responsibilities of companies, but
also enhance the effectiveness of state oversight mechanisms and align
domestic law with global supply chain standards.

In Turkey, the National Contact Point (NCP), established under the
Ministry of Industry and Technology, accepts and investigates allegations
of human rights violations arising from the activities of multinational
enterprises and seeks to facilitate resolutions between the parties through
mediation. To date, only seven submissions have been made to the Turkish
NCP, raising concerns regarding the effectiveness of oversight mechanisms
addressing human rights violations in the private sector. Given that the NCP
functions solely in a mediatory capacity and lacks the authority to issue
binding decisions, its limited mandate may lead to legal uncertainty for
stakeholders in supply chains, workers, and third parties who are either
directly or indirectly affected by, or at risk of, human rights abuses arising
from due diligence obligations. Moreover, the lack of transparency
concerning case proceedings necessitates a closer examination of the
mechanism’s operational efficacy and accountability. The limited number
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of academic and practice-oriented studies in this field further exacerbates
uncertainty about how companies operating within Turkey’s supply chains
should fulfil their human rights due diligence and corporate social
responsibility obligations. Existing legislative gaps not only hinder
companies from fully complying with their responsibilities but also
undermine the effectiveness of the state’s monitoring and enforcement
mechanisms.

This study aims to evaluate Turkey’s institutional supervisory capacity
within the framework of existing regulations concerning human rights
violations by the private sector, with a particular focus on the NCP
mechanism and in light of the state’s human rights obligations under
international law. A multidimensional research approach, including case
analyses, has been adopted to address the structural and functional
problems observed in the implementation of the NCP, going beyond a
purely normative framework. In this respect, the study goes beyond merely
identifying legal gaps and deficiencies; by questioning the effectiveness of
existing institutional structures, it contributes constructively to
strengthening the public authority’s obligation to protect human rights in
the private sector. It also emphasizes the need for an effective and
sustainable governance model in Turkey to address human rights violations
in supply chains. The responsibility of European companies to respect
human rights is examined within the framework of the CSDDD. To
enhance the effectiveness of the NCP mechanism, structural and legal
proposals are offered on how Turkey can harmonize its regulations from a
public law perspective. In conclusion, to achieve its sustainable
development goals, to establish a human rights-based corporate
responsibility approach, and to prevent rights violations caused by the
private sector, Turkey must ensure both legislative harmonization and
stronger audit capacity.

Key Words: National Contact Point, Human Rights, State Obligations,
Supply Chain, EU Corporate Sustainability Due Diligence Directive,
Turkey
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Ozet

Iklim degisikliginin etkisiyle cevresel siirdiiriilebilirlik faktdrlerinin
uluslararasi ticari islemlere etkisi biiyiiktiir. Bu kapsamda sinirlarin nere-
deyse ortadan tamamen kalktig1 global ticaret hayatinda sdzlesmesel bag-
lamda cevre konularina deginilmesi gerekmekle birlikte sirketlerin ticari
islem yaptiklari kisi veya kurumlarin siirdiiriilebilirlik stratejilerine ihtiyag
duymaktadir.

Stirdiiriilebilirlik dogast geregi birden fazla sistemi icinde barindir-
maktadir. Soyle ki, bugiin siirdiiriilebilirlik raporlamasi, karbon ayak izinin
hesaplanmasi gibi etkenler ticari hayata hizli bir giris yaparak ihracat ve
ithalat diinyasini derinden etkilemistir. Taraflarin statiisiiniin farkli iilkelere
tabi olmas1 ve sozlesmelerdeki siirdiiriilebilirlik klozlarnin ticari iliskide
nasil ele alinacagi ve olasi uyusmazliklar: nasil etki edecegi onemlidir.

Gelinen noktada sirketler baglaminda gerek karbon ayak izi hesapla-
masi ile sinirda karbon diizenleme mekanizmasi gerekse kurumsal siirdiirii-
lebilirlik raporlama standartlarinin saglanmasi konusunda uyusmazlik ¢ik-
mast yliksek ihtimaldir. Bir¢ok iilkede emisyon ticaret sistemine geg¢ilmis ol-
mast ve Tiirkiye’nin de kendi emisyon ticaret sistemini kurma ¢aligmalarinin
artmastyla uluslararasi ticari iligkilerde 6nemli rol oynayacaktir.

Uluslararas ticari iligkilerde ESG klozlarinin énemi giderek artmak-
tadir. Ozellikle Alman “Tedarik Zincirlerinde Sirketlerin Ozen Yiikiimlii-
ligli Hakkinda Kanun (Lieferkettensorgfaltspflichtengesetz- LkSG)” nin
yiiriirliige girmesiyle, ticari iliskilerde yeni bir déneme girilmistir. Ozel-
likle gelismekte olan ve {i¢iincii diinya tilkelerinde ¢evresel hassasiyet veya
caliganlarin sosyal haklar1 gibi konularda maalesef ¢cok agir ihlallerle kar-
silagilmasi sebebiyle Alman Tedarik Yasasi bu konuda hassasiyeti ve ticari
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islemlere yeni bir yon getirmistir. S6z konusu mevzuat Birlesmis Milletler
Insan Haklar1 Komisyonu tarafindan 2011°de kabul edilen Ticaret ve Insan
Haklarina Iliskin Rehber Ilkeler temel alinarak diizenlenmistir. S6z konusu
yasada amaglanan; sirketlerin kendi bilinyesinde ve tedarik zincirleri kapsa-
minda insan haklarina ve ¢evreye saygili sekilde liretim yapmalarini sagla-
maktir. Bu kapsama dahil olan firmalar agisindan; zorla ¢alistirma, ¢ocuk
is¢i ¢alistirmama, ayrimeilik yapmama, orgiitlenme 6zgiirliigii ve is giiven-
ligi gibi sosyal haklara ¢cevresel haklara 6zen gostermek zorunlu kilinmistir.

Yasa, sirketlerin faaliyet alanlarini ii¢ farkli kategoriye ayirir: sirketin
kendi faaliyetleri, dogrudan tedarikgilerin faaliyetleri ve ara tedarikgilerin
faaliyetleri.

Sirketin kendi faaliyetleri; sirketin hedeflerine ulasmak i¢in yurtittigi
tiim siirecleri kapsar. Bu faaliyetlerin yurt icinde ya da disinda gerceklesmis
olmasi fark etmez. Uriinlerin iiretimi, degerlendirilmesi ve hizmetlerin su-
nulmasi gibi tiim isler bu kapsama girer. Eger bir sirketler toplulugu so6z
konusuysa ve iist sirketin diger grup sirketleri lizerinde belirleyici bir etkisi
varsa, bu durumda tist sirketin faaliyet alani, grup i¢indeki diger sirketlerin
faaliyet alani olarak da kabul edilir.

Dogrudan tedarikei; sirketin {iriiniinii iiretmesi veya hizmeti sunabil-
mesi i¢in gerekli mal ya da hizmetleri saglayan ve bu kapsamda s6zlesme
iliskisi kurulan is ortagidir.

Ara tedarikgi ise, dogrudan tedarik¢i olmayan, ancak {iriin ya da hiz-
metin ortaya ¢ikmasi igin gerekli girdileri dolayli olarak saglayan sirkettir.

Sirketlerin yerine getirmesi gereken baglica yiikiimliiliikler sunlardir:

o Insan haklariyla ilgili bir tedarik zincirindeki risklerin analiz edil-
mesi ve degerlendirilmesini saglamalidir. Buna gore sirketler, teda-
rik zincirlerinde herhangi bir riski belirlemek, degerlendirmek ve
onceliklendirmek ve risk yonetim sistemlerini tiim ilgili is siirecle-
rinde uygun bir sekilde uygulamakla yiikiimliidiir.

o Insan haklar ihlallerini ve gevresel zararlar1 énlemeye yonelik 6n-
lemlerin alinmasi gerekmektedir. Sirketler, sirket icinde risk yoneti-
mini izlemekten sorumlu kimseleri belirlemek zorundadir. Ayrica,
kendi is alaninda ve dogrudan tedarik¢ilerinin is alaninda tiim olas1

13



Dr. Ogr. Uyesi Burcu IRGE ERDOGAN

riskleri belirlemek i¢in risk yonetimlerinin bir parcasi olarak bir risk
analizi yapmalidir.

o Is diinyasinda insan haklarinin korunmasima yénelik temel ilkeleri
beyan etme yiikiimliiliikleri bulunmaktadir. Bu baglamda sirketler,
insan haklari stratejileri hakkinda temel noktalari, siiregleri, potan-
siyel riskleri ve stratejilerine iliskin gelecekteki beklentileri belirten
bir politika bildirisi yayimlamalidir.

o Insan haklani ihlali durumunda énleyici tedbirler almak, diizeltici
onlemler uygulamak: Kapsama giren sirketler, kendi is alanlarinda
ve dogrudan tedarik¢ilerinin is alanlarinda ihlalleri 6nlemek igin
planlar ve dnlemler uygulamalidir. Sirket bir ihlal tespit ederse, ge-
cikmeden uygun diizeltici Onlemler alarak istismar1 veya zarari 6n-
lemek, sonlandirmak veya en aza indirmek zorundadir.

Bu yiikiimliiliikler hem sirketin kendi faaliyetleri hem de dogrudan ve
dolayl tedarikgileri agisindan gegerlidir. Yasa, drnegin cocuk is¢iligi, zorla
calistirma, cevreye zararl iiretim siiregleri gibi uygulamalara kars1 dnlem
alinmasin1 zorunlu kilmaktadir.

Uluslararasi Etki: Alman Tedarik Zinciri Yasasi, Avrupa genelinde
tedarik zinciri yonetimine yonelik daha kapsamli diizenlemelerin haber-
cisi olarak goriilmektedir. AB diizeyinde hazirlanan Kurumsal Siirdiirtile-
bilirlik Durum Tespiti Direktifi (CSDDD) ile paralel sekilde, kurumsal
sorumluluk anlayisinin kiiresel tedarik zincirlerine yayilmasi hedeflen-
mektedir.

Bu baglamda ortaya c¢ikabilecek olas1 uyusmazliklarda uygulanacak
hukuk perspektifi tamamen degisebilecektir. Taraflar arasinda akdedilen
konulara siirdiiriilebilirlik klozlarinin konu edilmesiyle esasa uygulanacak
hukuk ve 6zellikle dogrudan uygulanan kurallar giindeme gelecektir. S6z
konusu uluslararasi diizenlemelerin tamaminin ticari iligkilerin basinda
sOzlesmesel konularin goriisiilmesi asamasinda degerlendirilmesi yerinde
olacaktir. Nitekim ilerleyen siireclerde sinir asan iirtin aligverisinde ciddi
yaptirimlara maruz kalma riski ytiksektir.

Bu ¢alismada uluslararas: ticarette sozlesmeler ve ticari iligkiler bag-
laminda siirdiiriilebilirlik etkisi ve ticari sdzlesmelerdeki siirdiiriilebilirlik
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klozlarinin yeri ve 6nemine dair konu incelenmeye ¢alisilacaktir. Ayrica al-
man Tedarik Zinciri Yasasi’nin Tiirkiye ile ticari iliskileri nasil etkileyecegi
konusuna deginilmesi amaglanmaktadir.

Anahtar Kelimeler: Iklim Degisikligi, Stirdiiriilebilirlik, Uluslararast
Ticaret, ESG Klozlari, Tedarik Zinciri Yonetimi.

THE IMPORTANCE OF SUSTAINABILITY POLICIES IN THE
CONTEXT OF INTERNATIONAL COMMERCIAL RELATIONS
AND CURRENT DEVELOPMENTS

With the impact of climate change, environmental sustainability
factors have a great impact on international commercial transactions. In this
context, while environmental issues need to be addressed in a contractual
context in global trade life where borders are almost completely eliminated,
companies need sustainability strategies of the people or organizations with
whom they conduct commercial transactions.

Sustainability inherently involves more than one system. Today,
factors such as sustainability reporting and carbon footprint calculation
have made a rapid entry into commercial life and deeply affected the world
of export and import. It is important that the status of the parties is subject
to different countries and how the sustainability clauses in the contracts will
be handled in the commercial relationship and how they will affect possible
disputes.

At this point, it is highly likely that disputes will arise in the context
of companies regarding both carbon footprint calculation and carbon
regulation mechanism at the border and the provision of corporate
sustainability reporting standards. With the introduction of emission
trading systems in many countries and Turkiye's increasing efforts to
establish its own emission trading system, it will play an important role in
international trade relations.

ESG clauses are becoming increasingly important in international
trade relations. Especially with the entry into force of the German
“Law on the Duty of Care of Companies in Supply Chains
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(Lieferkettensorgfaltspflichtengesetz - LkSG)”, a new era has entered into
commercial relations. The German Procurement Act has brought a new
sensitivity and a new direction to commercial transactions, especially in
developing and third world countries, as there are unfortunately very
serious violations of issues such as environmental sensitivity or social
rights of employees. The legislation is based on the Guiding Principles on
Business and Human Rights adopted by the United Nations Commission
on Human Rights in 2011. The aim of the law is to ensure that companies
produce in a way that respects human rights and the environment within
their own organizations and supply chains. For the companies included in
this scope, it is obligatory to pay attention to social and environmental
rights such as forced labor, child labor, non-discrimination, freedom of
association and occupational safety.

The law divides the activities of companies into three different
categories: the company's own activities, the activities of direct suppliers
and the activities of intermediate suppliers.

The company's own activities include all processes carried out by the
company to achieve its objectives. It does not matter whether these
activities take place domestically or abroad. This includes all activities such
as the production and evaluation of products and the provision of services.
If there is a group of companies and the parent company has a decisive
influence on the other group companies, then the parent company's field of
activity is also considered as the field of activity of the other companies
within the group.

A direct supplier is a business partner that provides goods or services
necessary for the company to produce a product or provide a service and
with which a contractual relationship is established.

An intermediate supplier is a company that is not a direct supplier but
indirectly provides the inputs necessary for the product or service to be
produced.

The main obligations that companies must fulfill are as follows:

- Analyze and assess risks in a supply chain related to human rights;
covered companies must identify, assess and prioritize any risks in their
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supply chains and implement risk management systems appropriately in all
relevant business processes.

- Taking measures to prevent human rights violations and
environmental damage; covered companies must identify who within the
company is responsible for monitoring risk management. They must also
conduct a risk analysis as part of their risk management to identify all
potential risks in their business area and in the business area of their direct
suppliers.

- Declare the basic principles for the protection of human rights in
business: Covered companies should publish a policy statement on their
human rights strategy, setting out key points, processes, potential risks and
future prospects for their strategy.

- Taking preventive measures and implementing corrective measures
in the event of human rights violations: Covered companies should
implement plans and measures to prevent violations in their own business
areas and those of their direct suppliers. If the company detects a violation,
it must take appropriate corrective measures without delay to prevent, end
or minimize the abuse or harm.

These obligations apply both to the company's own operations and to
its direct and indirect suppliers. For example, the law requires measures to
be taken against practices such as child labor, forced labor and
environmentally harmful production processes.

International Impact: The German Supply Chain Act is seen as a
precursor to more comprehensive regulations on supply chain management
across Europe. In parallel with the Corporate Sustainability Due Diligence
Directive (CSDDD) prepared at the EU level, it is aimed to spread the
understanding of corporate responsibility to global supply chains.

In this context, the legal perspective to be applied in possible disputes
that may arise may change completely. With the inclusion of sustainability
clauses in the matters concluded between the parties, the substantive law
and especially the directly applicable rules will come to the fore. It would
be appropriate to consider all of these international regulations at the
beginning of commercial relations at the stage of negotiating contractual
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issues. As a matter of fact, there is a high risk of being subjected to serious
sanctions in cross-border product exchanges in the future.

In this study, the impact of sustainability in the context of contracts
and commercial relations in international trade and the place and
importance of sustainability clauses in commercial contracts will be
examined. It also aims to address how the German Supply Chain Act will
affect trade relations with Turkiye.

Keywords: Climate Change, Sustainability, International Trade, ESG
Clauses, Supply Chain Management.
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Ozet

Sermaye sirketlerinin temel amaci, kar elde edip bunu ortaklar ara-
sinda paylasmaktir. Dolayistyla sirketlerin sorumlulugu ¢ogunlukla pay sa-
hiplerine yoneliktir. Bununla birlikte son yillarda, sirketlerin sadece pay
sahiplerine degil, ayn1 zamanda tiiketiciler, ¢alisanlar, toplum ve ¢evre gibi
diger paydaslara da sorumluluklari oldugu diisiincesi 6ne ¢ikmistir. Bu yak-
lasima gore, sirketlerin amaci sadece kar elde etmek degil, ayn1 zamanda
paydaslarinin refahin1 gézetmek, toplumsal etkilerini yonetmek ve siirdii-
rilebilirlik hedeflerini dikkate almak seklinde genisletilebilir. Tiirk Ticaret
Kanunu’nda ve Kurumsal Y6netim Ilkeleri’nde sirketlerin ekonomik siir-
diirtilebilirligine odaklanildigi; buna karsilik sosyal stirdiiriilebilirlik ve
cevresel stirdiiriilebilirlik amaglarina hukuki destegin yeterince verilmedigi
gbzlenmistir. Buna ragmen Tiirk kanun koyucusu, karsilastirmali hukuk
sistemlerindeki gelismeleri yakindan takip etmekte; bilhassa siirdiirtilebi-
lirlik, sirketler ve rekabet hukuku ile ilgili olarak diger hukuk sistemlerinin
benimsedigi olumlu gelismeleri ve giincel tartismalari takip etmektedir.

Bu kapsamda giincel tartigmalardan birisi, sirketlerin siirdiirtilebilirlik
amacina hizmet eden is birliklerinin rekabeti sinirlamas1 durumunda, hangi
sartlarla yasaklamadan muaf tutulacaklarina iligskin olarak ortaya ¢ikmistir.
Rekabetin Korunmasi1 Hakkinda Kanun’da (RKHK), belirli bir mal veya
hizmet piyasasinda dogrudan veya dolayli olarak rekabeti engelleme,
bozma ya da kisitlama amacini tasiyan veya bu etkiyi doguran yahut dogu-
rabilecek nitelikte olan ig birlikleri hukuka aykir1 kabul edilmis ve yasak-
lanmistir (RKHK m. 4). Rekabeti sinirlayici is birliklerinin, ekonomik veya
teknik gelismelere, tliketicilerin yarar saglamasina yahut mallarin tiretimi,
hizmetlerin sunulmasinda gelismelerin saglanmasina imkan vermesi gibi
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durumlarda fayda-zarar dengesi gozetilerek yasaklamadan istisna tutulmasi
muafiyet ile miimkiin olmaktadir (RKHK m. 5).

Muafiyet sartlar1 arasinda, rekabeti sinirlayan anlagsma veya uyumlu
eylemden tiiketicilerin yarar saglamasi diizenlenmektedir (RKHK m. 5/1-
b). Bu sartin uygulanmasinda oncelikle “tiiketici” kavramindan ne anlasil-
mas1 gerektigi aciklanmalidir. Muafiyetin Genel Esaslarma Iliskin Kila-
vuz’da “tiiketici” kavrami, “anlasmadan etkilenen ilgili pazarlardaki mal
veya hizmetlerin dogrudan veya dolayli tiim kullanicilar’m kapsayacak
sekilde ifade edilmis; bahse konu iiriinleri girdi olarak kullananlar, yeniden
satigin1 gerceklestiren toptancilar ya da perakendeciler ve bayilerin de tii-
ketici olarak tanimlanabilecegi ifade edilmistir. Bu sartin uygulanmasinda
baz1 tiikketiciler degil, biitiin tiiketiciler iizerindeki genel etki degerlendirilir.
Iyilesme ve gelismelerin tiiketiciye yansimasi i¢in anlasma iizerinden ge-
cecek zaman ile tiiketicinin saglayacagi net bugiinkii fayda arasinda ters
orant1 oldugu kabul edilir (Muafiyetin Genel Esaslarina iliskin Kilavuz,
(45)). Konuya iligkin Rekabet Kurulu kararlar incelendiginde, iiriin kalite-
sindeki artis, iiriin ¢esitliliginin artmasi, mal veya hizmet arzinda stireklili-
gin saglanmasi, servis imkanlarinin kolaylagmasz, iirline ulasmada saglanan
kolayliklar tiiketici faydasi olarak ele alinmaktadir.

Cevresel siirdiiriilebilirlik ve rekabet hukukunun, toplumsal refahin
stirdiiriilebilir olmasin1 amaclamalar1 noktasinda kesistikleri ifade edilebi-
lir. Cevresel siirdiiriilebilirlik politikalarin1 gergeklestirmek amaciyla sir-
ketlerin is birligi yapmalari, bilhassa biiyiik yatirim gerektiren durumlarda,
toplumsal bilinglenmenin gerektigi durumlarda, kritik bir kitleye ulagmak
veya ortak bir bilgi tabani gelistirilmesi yoluyla verimlilik saglamak i¢in
gerekli olabilir. Bu durumda yapilan anlasma ve uyumlu eylemlerin hangi
sartlarda muafiyet hilkmiinden faydalanabilecegi degerlendirilmelidir. Bu
Teblig ile ¢evresel siirdiiriilebilirlik hedeflerine ulagsmak i¢in yapilan sirket
1§ birliklerine muafiyet taninabilmesi i¢in gerekli sartlardan “tiiketicinin ya-
rar saglamasi”na iligkin degerlendirmelerde bulunulmasi amaglanmistir.

Oncelikle gevresel siirdiiriilebilirlik amaciyla yapilan is birlikleri kap-
saminda “tiiketici” kavraminin daha genis yorumlanmasi kaginilmaz ola-
caktir. Ornegin, mal veya hizmetlerin kullanicis1 olmayan kisilerin ve hatta
gelecek nesillerin  de degerlendirmeye alinmasi gerekebilir; cevre
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kirliliginden etkilenme durumunda oldugu gibi iiriin veya hizmetin kulla-
nicis1 olmayan diger bireyler ve hatta kiiresel ¢evresel etkiler nedeniyle
diinya genelindeki niifus dahi bu kapsama alinabilir. Diger yandan, ¢ev-
resel stirdiiriilebilirlik amagl is birliklerinin istenilen sonucu hemen ver-
mesi beklenemeyeceginden, anlagsma iizerinden gegecek zamanla bu-
glinkii fayda arasindaki ters orantinin kabulii duruma uygun diismeyebilir.
Cevresel siirdiiriilebilirlik amagclar1 takip edildiginde yiiksek maliyetler
dogmasi beklenebilir ve bu, tiiketicinin fayda saglamadig1 degerlendirme-
sinde bulunulmasina yol agabilir. Bu noktada, eger siirdiiriilebilir bir {iriin,
ticlincii taraflara (¢evreye veya topluma) fayda sagliyorsa, tiikketicinin ya-
rar1 baglaminda “makul fayda”nin elde edildigi sekilde degerlendirilmesi
onerilebilir. Tlave olarak, uzun vadeli siirdiiriilebilirlik hedeflerinin eko-
nomik olarak nasil degerlendirilecegi konusunda da 6nemli bir bosluk bu-
lunmaktadir. Konunun zaman boyutu da 6nem arz eder; zira 6zellikle tii-
keticilerin zamanla farkli 6nceliklere veya tercihlere sahip olabilecegi ve
su anki tiiketimin gelecekte geri dondiiriilemez ¢evresel veya toplumsal
sonuglara yol agabilecegi dikkate alindiginda, tiiketici faydasinin yeniden
ele alinmasi kaginilmaz olacaktir.

Kurul kararlarinda, c¢evresel siirdiiriilebilirlik hedeflerine ulagmak
amaciyla yapilan anlasmalarda “tiiketici” kavraminin yorumlanmasina te-
mas edilmemis; “cevre kirliligi sosyal maliyet yaratir” kabuliinden hare-
ketle gelecek nesiller de koruma altina alinmistir. Stirdiirtilebilirlik odakl
anlagmalar biiylik ¢ok uluslu sirketler arasinda gergeklestiginde, rekabet
hukuku altindaki belirsizlik, bu sirketlerin toplumsal agidan faydali anlag-
malar iiretme sorumlulugunu iistlenmelerini engelleyebilir. Bu gerekg¢eyle
Kurul’un Kilavuz hiikiimlerinde giincelleme yapmasinin fayda saglayacagi
diisiiniilmekte ve gerek tiiketici taniminin giincellenmesinin gerekse za-
mansal etkinin tekrar kaleme alinmasinin elzem oldugu ifade edilmektedir.

Anahtar Kelimeler: Cevresel siirdiiriilebilirlik, sirketler, rekabet hu-
kuku, muafiyet, tiiketici yarari.
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RE-EVALUATING THE WELFARE OF CONSUMERS AS EXTER-
NAL STAKEHOLDERS OF CAPITAL COMPANIES IN CORPO-
RATE SUSTAINABILITY WITHIN THE FRAMEWORK OF COM-
PETITION LAW

The primary objective of capital companies is to generate profit and
distribute it among their shareholders. Accordingly, the responsibility of
companies has traditionally been directed primarily toward their
shareholders. However, in recent years, there has been a growing emphasis
on the notion that companies bear responsibilities not only to shareholders
but also to other stakeholders such as consumers, employees, society, and
the environment. According to this approach, the purpose of companies can
be expanded beyond profit maximization to include the promotion of
stakeholder welfare, the management of social impacts, and the pursuit of
sustainability goals. While the Turkish Commercial Code and the
Corporate Governance Principles primarily focus on economic
sustainability, it has been observed that legal support for social and
environmental sustainability objectives remains insufficient. Nevertheless,
the Turkish legislator closely monitors developments in comparative legal
systems and particularly follows positive advancements and ongoing
debates in areas such as sustainability, corporate law, and competition law
adopted by other jurisdictions.

Within this context, one of the current debates concerns the conditions
under which collaborations serving the objective of corporate sustainability
may be exempted from prohibition, despite potentially restricting
competition. According to the Law on the Protection of Competition
(LPC), collaborations that aim to prevent, distort, or restrict competition—
either directly or indirectly—or that may have such effects in a specific
goods or services market are deemed unlawful and are prohibited (LPC,
Article 4). However, anti-competitive collaborations may be granted
exemption from prohibition if, by balancing their potential harms and
benefits, they contribute to economic or technical progress, improve
consumer welfare, or lead to improvements in the production of goods or
the provision of services (LPC, Article 5).
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Among the exemption conditions, it is stipulated that the restrictive
agreement or concerted practice must provide benefits to consumers (LPC,
Article 5/1-b). In applying this condition, it is first necessary to clarify the
meaning of the term “consumer”. According to the Guidelines on the
General Principles of Exemption, the term “consumer” is defined broadly
to include all direct or indirect users of the goods or services in the relevant
markets affected by the agreement. This includes those who use the
products as inputs, wholesalers or retailers engaged in reselling, and
dealers, all of whom may be considered consumers. In evaluating this
condition, the overall impact on all consumers, rather than on specific
consumer groups, is assessed. It is accepted that there is an inverse
relationship between the time required for the benefits of the agreement to
materialize and the net present value of the benefit to the consumer
(Guidelines on the General Principles of Exemption, para. 45). In
examining the decisions of the Competition Board on this matter,
improvements in product quality, increased product variety, continuity in
the supply of goods or services, easier access to after-sales services, and
improved product availability are all considered consumer welfare.

It may be argued that environmental sustainability and competition
law intersect in their shared objective of ensuring the sustainability of
societal welfare. In order to implement environmental sustainability
policies, corporate collaborations may be necessary—particularly in cases
requiring substantial investment, in contexts where public awareness is
essential, or where efficiency can be achieved through reaching a critical
mass or developing a common knowledge base. In such cases, it is essential
to assess under what conditions the agreements and concerted practices in
question may benefit from exemption provisions. This Communiqué aims
to provide an assessment framework regarding the “consumer welfare”
requirement, which is one of the conditions for granting exemption to
corporate  collaborations undertaken to achieve environmental
sustainability objectives.

First and foremost, in the context of collaborations aimed at achieving
environmental sustainability, it becomes inevitable to interpret the concept
of “consumer” more broadly. For instance, it may be necessary to consider
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individuals who are not direct users of the goods or services, and even
future generations; similarly, individuals affected by environmental
pollution or the global population impacted by widespread environmental
effects could also fall within this scope. On the other hand, since
collaborations targeting environmental sustainability are unlikely to yield
immediate results, the conventional assumption of an inverse relationship
between the passage of time and the present welfare may not be suitable
for such cases. Pursuing environmental sustainability objectives often
entails high costs, which might lead to the conclusion that consumers do
not benefit directly. At this juncture, it can be proposed that if a sustainable
product provides welfare to third parties (such as the environment or
society), this may be deemed to constitute a “reasonable welfare” in the
context of consumer welfare. Additionally, there remains a significant gap
regarding how long-term sustainability goals should be assessed
economically. The temporal dimension of the issue is also crucial; given
that consumer preferences and priorities may change over time and that
current consumption may result in irreversible environmental or social
consequences in the future, it becomes imperative to reconsider the notion
of consumer welfare.

In the decisions of the Competition Board, the interpretation of the
term ‘“‘consumer” in agreements aimed at achieving environmental
sustainability has not been explicitly addressed; however, future
generations have been considered protected based on the assumption that
environmental pollution generates social costs. When sustainability-
oriented agreements occur between large multinational corporations, legal
uncertainty under competition law may hinder these companies from
assuming responsibility for producing socially beneficial agreements. For
this reason, it is considered beneficial for the Board to update the provisions
of its Guidelines, and it is deemed essential to revise both the definition of
“consumer” and the consideration of the temporal dimension.

Keywords: Environmental sustainability, corporations, competition
law, exemption, consumer welfare.

25






—

SERMAYE PIYASALARI,
YATIRIMCI
VE
SURDURULEBILIRLIK







KURUMSAL YONETIM iLKELERI BAGLAMINDA
KURUMSAL SURDURULEBILIRLIK

Do¢. Dr. M. Asli KUCUKGUNGOR*

*  Sermaye Piyasas1 Kurulu, Daire Baskan Yardimcis: (Uluslararas: Kuruluslar ve AB),

Strateji Gelistirme Dairesi.
™ asli.kucukgungor@spk.gov.tr, https://orcid.org/0000-0001-7710-0024



Doc. Dr. M. Asli KUCUKGUNGOR

Ozet

Siirdiirtilebilir kalkinma, 1987°de Brundland Komisyonu olarak da bi-
linen Diinya Cevre ve Kalkinma Komisyonu tarafindan “Bugiiniin kaynak-
larimin, gelecek nesillerin ihtiyaglarini karsilamasindan taviz vermeksizin
karsilanmasi” olarak tanimlanmustir. Isletmelerin siirdiiriilebilirligi, sosyal,
ekonomik ve cevresel firsatlar1 ve sirket bakimindan 6nem tastyan riskleri
yonetmek suretiyle, uzun vadeli menfaat sahipleri degerinin artirilmasina
yonelik bir 1s hayat1 stratejisi olarak nitelendirilmektedir. Diger bir deyisle,
stirdiiriilebilirlik, isletmenin hedeflerini gelecege tasima unsuru icermekte-
dir. Bu acidan degerlendirildiginde, siirdiiriilebilirlik kavramu, sirketler ba-
kimindan, kisa vadeli kar maksimizasyonu ilkesinden uzaklasip, ileriye do-
niik uzun vadeli bir planlamaya dogru yonelme ¢abalarinin dayanak noktasi
haline gelmistir.

Sirketler tiiketici taleplerinin karsilanmasi, finansal risklerin bertaraf
edilmesi ve daha yesil bir ekonominin olanaklarindan faydalanmak ama-
ciyla, is hayatinda ¢evresel ve sosyal riskleri hafifletmeye yonelik 6nlemler
almak durumunda kalmaktadir. Is hayatina iliskin olarak siirdiiriilebilirlik
ve siirdiirtilebilir isletme kavramlari s6z konusu ihtiyaglara binaen tartigil-
maya baslanmistir. Literatlirde siirdiiriilebilirlik ve stirdiiriilebilir kalkinma
kavramlariin ¢evresel, sosyal ve ekonomik kalkinma olmak tiizere iic te-
mel ayak iizerine inga edildigi kabul edilmektedir. Siirdiirtilebilir kalkinma
bakimindan bu hususlarin tiimii 6nem tagimakla birlikte, ¢evresel siirdiirii-
lebilirlik, yasamin devami i¢in merkezi bir 6neme sahip olmasi nedeniyle,
stirdiiriilebilir karar alma siirecinde 6ncelikli bir konumda olmustur. Buna
bagli olarak, siirdiiriilebilirlik konusundaki ilk belirgin uluslararasi inisiya-
tif, iklim odakl1 bir kiiresel s6zlesme olan 2015 tarihli Paris Anlasmasi ile
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gerceklesmistir. Ayni yil, Birlesmis Milletler iiye iilkeleri tarafindan, de-
vam eden insan refahi i¢in bir dizi ¢evresel, sosyal ve ekonomik hedefi
yansitan on yedi Siirdiiriilebilir Kalkinma Hedefi benimsenmistir.

Ticaret hukuku alaninda siirdiiriilebilirlik ve siirdiiriilebilir isletme
kavramlar1 kurumsal yonetim ekseninde kendini gdstermektedir. Bu ba-
kimdan Ekonomik Isbirligi ve Kalkinma Orgiitii (Organisation for Econo-
mic Co-operation and Development/ OECD) Kurumsal Yénetim Ilkeleri
(OECD llkeleri), sirketlerin siirdiiriilebilirlik ve direncliliginin artiriimasi
hususundaki diizenlemeler itibariyle biiyiik nem arz etmektedir. OECD 11-
keleri, piyasanin giivenini ve biitiinliigiinii, ekonomik verimliligi ve finan-
sal istikrar1 desteklemek amaciyla, kanun koyucu ve politika yapicilarin
kurumsal yonetime iligskin hukuki, diizenleyici ve kurumsal altyapiy1 de-
gerlendirmelerine ve gelistirmelerine yardime1 olmay1 amaglamaktadir. Iyi
kurumsal yonetimin (good corporate governance) temel uluslararasi dlciitii
olarak kabul goren ilkeler, farkli hukuk sistemlerine sahip ve farkli gelisim
asamalarindaki yargi ¢evrelerinin deneyimlerini ve amaglarini yansitmak-
tadir. Kiiresel ¢apta bir etkinlige sahip olmasinin yani sira, bu ilkeler, Fi-
nansal Istikrar Kurulu’nun (Financial Stability Board/FSB) saglam finan-
sal sistemler icin ortaya konulan temel standartlarindan biridir. Ayrica ku-
rumsal yonetim alanindaki Standartlara ve Kurallara Uyum Hakkindaki
Diinya Bankasi Raporlarinin (Reports on the Observance of Standards and
Codes) temelini olusturmaktadir. {lkelerin uygulanmasinm 2015 tarihinde
G20 tarafindan oOnerilerek tesvik edilmesi, bunlarin uluslararasi alanda et-
kinligini 6nemli 6l¢iide artirmistir. Halen ilkeler OECD, G20 ve F'SB iiye-
leri ve OECD iiyeligine aday lilkeleri kapsayan ¢ok sayida yargi ¢evresinde
referans olarak kabul gérmektedir.

OECD Kurumsal Yénetim Ilkeleri, sermaye piyasalar1 ve kurumsal
yonetimdeki son gelismeler cercevesinde 2021-2023'te kapsamli olarak
gozden gecirilerek gilincellenmistir. S6z konusu glincellemede iki ana nihai
hedef benimsenmistir: 1) Sirketlerin sermaye piyasalarindan finansmana
erisim kosullarini iyilestirmeye yonelik ulusal ¢abalarin tesvik edilmesi 2)
Genel ekonominin siirdiiriilebilirligi ve dayanikliligina katkida bulunmak
tizere, sirketlerin siirdiiriilebilirligi ve dayanikliligini tesvik eden kurumsal
yonetim politikalarinin desteklenmesi. S6z konusu ilkelerdeki goézden

31



Doc. Dr. M. Asli KUCUKGUNGOR

gecirme, cesitli yargi ¢evrelerinin farkli sermaye piyasasi egilimlerini yan-
sitarak, bu 6nemli politika aracinin kurumsal yonetim i¢in kiiresel standart
olarak kalmasini ve hem gelismis hem de gelismekte olan ekonomiler i¢in
gecerliligini siirdiirmesini saglamaya yonelik yogun isbirligine dayali bir
slirecin sonucu mahiyetindedir. Gézden ge¢irme sonucunda, pay sahipleri-
nin haklar1, kurumsal yatirimeilarin rolii, kamuyu aydinlatma ve seftaflik,
yonetim kurullarinin sorumluluklarinin yani sira, ilk defa sirketlerin iklim
ve diger siirdiiriilebilirlikle ilgili risklerini ve firsatlarini yonetmelerine yar-
dimci1 olmak i¢in siirdiiriilebilirlik ve dayaniklilik konularinda yeni ve giin-
cellenmis rehber ilkeler hazirlanmistir. Gozden gegirilmis ilkeler, sirketle-
rin stirdiiriilebilirligi ve dayanikliligina iligskin rehberligi giiclendirmek, ye-
sil dontisiime gegisi desteklemelerine ve iklim risklerine uyum saglamala-
rina yardimci olma konusunda tim OECD ve G20 iiyeleri nezdinde giiglii
bir istege ve yenilenmis fikir birligine isaret etmektedir. Buna bagl olarak,
ilkelerdeki en 6nemli yenilik, ilkelerde ilk defa sirketlerin iklim ve diger
stirdiiriilebilirlik risklerini ve firsatlarin1 yonetmede karsilagtiklar: ve gide-
rek artan zorluklari yansitan siirdiiriilebilirlik ve dayaniklilik hakkindaki
yeni boliime yer verilmesi olmustur.

Stirdiiriilebilirlik konusundaki yeni ilkelerde, oncelikle siirdiirtilebilir-
likle ilgili bilgilerin kamuya agiklanmasinda “Onemlilik” (Materiality)
kavramina iliskin rehberlik yapilmaktadir. Ayrica, siirdiiriilebilirlikle ilgili
kamuyu aydinlatmanin sirketler ve piyasalar arasinda karsilastirilabilirli-
gini kolaylastiran uluslararasi kabul gormiis standartlara baglilik desteklen-
mektedir. Bir sirketin siirdiiriilebilirlikle ilgili bir amag veya hedef belirle-
mesi durumunda, dogrulanabilir dlciitlerin kamuya agiklanmasini sagla-
mak amaglanmaktadir. Bunun yani sira, bir sirketin siirdiiriilebilirlikle ilgili
aciklamalarinin objektif bir degerlendirmesini saglamak i¢in dis denetimin
asamal1 olarak uygulanmasi tavsiye edilmektedir. Gézden gecirilen ilke-
lerde yonetim kurulunun siirdiiriilebilirlik konusundaki sorumluluklarina
iliskin olarak, yonetim kurulunun temel islevlerini yerine getirirken dnce-
likle stirdiiriilebilirlik konularin1 dikkate almasi tavsiye edilmektedir. Son
olarak, yenilenen ilkeler, siirdiiriilebilirlik konularinda sirket, pay sahipleri
ve menfaat sahipleri arasindaki diyalogu tesvik etmektedir. Bu diyalog, y6-
netim kurulunun karar verme siirecine iliskin bilgi alinmasinda ve
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yatirimcilarin uzun vadeli is stratejisine olan giliveninin olusturulmasinda
onemli bir rol oynamaktadir.

Bu calismada diinya ¢apinda temel standart olarak kabul géren OECD
Kurumsal Yénetim Ilkeleri baglaminda kurumsal siirdiiriilebilirlik ve di-
rengliligi esas alan prensipler incelenecektir. Bu kapsamda basta dnemlilik
kavrami ve karsilastirilabilirligi kolaylastiran, uluslararasi kabul gérmiis
standartlar olmak iizere kamuyu aydinlatma bakimindan 6ngoériilen pren-
sipler, ardindan yonetim kurulunun siirdiiriilebilirlik konusundaki sorum-
luluklar1 ortaya konulacaktir. Son olarak siirdiiriilebilirlik konularinda pay
sahipleri ve menfaat sahipleri arasindaki isbirligi ve diyalogun tesvik edil-
mesi hususundaki ilkeler ele alinacaktir.

Anahtar Kelimeler: OECD Kurumsal Yonetim Ilkeleri, Siirdiiriilebi-
lirlik, Direnclilik, Pay Sahipleri, Menfaat Sahipleri.

CORPORATE SUSTAINABILITY IN THE CONTEXT OF
CORPORATE GOVERNANCE PRINCIPLES

ABSTRACT

Sustainable development was defined in 1987 as “meeting the needs
of future generations without compromising the resources of today” by the
World Commission on Environment and Development, also known as the
Brundland Commission. Sustainability of businesses is described as a
business life strategy that aims at increasing long term stakeholder value
by managing social, economic and environmental opportunities and risks
that are important to the company. In other words, sustainability includes
the element of carrying the goals of the business into the future. In
accordance with this perspective, the concept of sustainability has become
the basis of efforts to move away from the principle of short term profit
maximization towards a forward-looking long term planning for
companies.

In order to meet consumer demands, climinate financial risks and
benefit from the opportunities of a greener economy, companies are forced
to take measures to mitigate environmental and social risks in business life.
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The concepts of sustainability and sustainable business have begun to be
discussed in relation to aforementioned business life needs. In the literature,
it is accepted that the concepts of sustainability and sustainable
development are built on three basic pillars, namely; environmental, social
and economic development. While all of these pillars are important in terms
of sustainable development, environmental sustainability has taken priority
in the sustainable decision making process due to its central importance for
the continuation of life. Accordingly, the first clear initiative in
international arena on sustainability was realised in 2015 with the Paris
Agreement which is a global agreement focused on climate. In the same
year, seventeen Sustainable Development Goals were adopted by the
member countries of the United Nations, reflecting a series of
environmental, social and economic targets for ongoing human wellbeing.

In the field of commercial law, the concepts of sustainability and
sustainable business manifest themselves in the axis of corporate
governance. In this respect, the Organization for Economic Co-operation
and Development Corporate Governance Principles (OECD Principles) are
of great importance in terms of regulations for increasing the sustainability
and resilience of companies. The OECD Principles aim to help legislators
and policy makers evaluate and develop the legal, regulatory and
institutional infrastructure related to corporate governance in order to
support market confidence and integrity, economic efficiency and financial
stability. The principles, which are recognised as the main international
criteria of “good corporate governance”, reflect the experiences and goals
of jurisdictions of different legal systems that are at different stages of
development. In addition to having a global impact, these principles are
among the fundamental standards set by the Financial Stability Board
(FSB) for sound financial systems. They also form the basis of the World
Bank Reports on the Observance of Standards and Codes in the field of
corporate governance. The effectiveness of the principles has significantly
increased internationally as they were recommended and encouraged to be
implemented by the G20 in 2015. The principles are currently accepted as
reference in many jurisdictions, including OECD, G20 and FSB members
and OECD candidate countries.
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The OECD Corporate Governance Principles were comprehensively
reviewed and updated in 2021-2023 in line with the latest developments in
capital markets and corporate governance. Two main ultimate goals were
adopted in the update: 1) Encouraging national efforts to improve the
conditions under which companies access financing from capital markets
2) Supporting corporate governance policies that promote the sustainability
and resilience of companies in order to contribute to the sustainability and
resilience of the overall economy. The revision of the principles is the result
of an intensive collaborative process to ensure that this important policy
tool remains the global standard for corporate governance and continues to
be relevant for both developed and emerging economies, reflecting the
different capital market trends across jurisdictions. The review has
produced new and updated principles on the rights of shareholders, the role
of institutional investors, public disclosure and transparency, and the
responsibilities of boards of directors, as well as, for the first time,
sustainability and resilience guidance to help companies manage climate
and other sustainability risks and opportunities. The revised principles
reflect a strong willingness and consensus among OECD and G20 members
to strengthen guidance on sustainability and resilience for companies for
supporting their green transition and adaptation to climate risks.
Accordingly, the most significant innovation in the principles is, for the
first time, the inclusion of a new section on sustainability and resilience,
reflecting the growing challenges companies face in managing climate and
other sustainability risks and opportunities.

The new principles on sustainability primarily provide guidance on the
concept of “materiality” in public disclosure of sustainability related
information. In addition, adherence to internationally accepted standards
that facilitate comparability of sustainability related public disclosure
across companies and markets is supported. When a company sets a
sustainability related goal or target, it is aimed at ensuring that verifiable
criteria are disclosed to the public. In addition, it is recommended that
external auditing be implemented gradually to ensure an objective
assessment of a company’s sustainability related disclosures. In the revised
principles it is also recommend that the board of directors should primarily
consider sustainability issues in fulfilling its core functions, with regard to
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its responsibilities on sustainability. Finally, in the renewed principles
dialogue between the company, shareholders and stakeholders on
sustainability issues is encouraged. This dialogue plays an important role
in informing the board’s decision making process and in building investors’
confidence in the long term business strategy.

In this study, principles of corporate sustainability and resilience will
be examined in the context of the OECD Corporate Governance Principles,
which are accepted as the main standards worldwide. Within this scope, the
principles envisaged in terms of public disclosure, primarily the concept of
materiality and internationally accepted standards that facilitate
comparability, will be presented. Additionally, principles regarding the
responsibilities of the board of directors on sustainability is evaluated.
Finally, the principles that are supporting the cooperation and dialogue
between shareholders and stakeholders on sustainability issues will be
discussed.

Keywords: OECD Corporate Governance Principles, Sustainability,
Resilience, Shareholders, Stakeholders.

36



SORUMLU YATIRIM ILKELERI ACISINDAN
YESIL TAHVILLER

Dr. Ogr. Uyesi Tugba Semerci VURALOGLU*

5

Bahgesehir Universitesi Hukuk Fakiiltesi Ticaret Hukuku Anabilim Dali, tugba.semer-
civuraloglu@bau.edu.tr, Orcid ID: 0000-0002-0575-0746.



Dr. Ogr. Uyesi Tugba Semerci VURALOGLU

Ozet

Siirdiirtilebilirligin 6nemli sacayaklarindan biri sorumlu yatirim ilke-
leridir. Sorumlu yatirim ilkeleri yatirimcilarin sadece finansal karlarini de-
gil, aym1 zamanda kiiresel diizeydeki etkilerini de dikkate alarak kararlar
almalarini saglayan ilkeler olarak karsimiza ¢ikmaktadir. Birlesmis Millet-
ler Sorumlu Yatirim ilkeleri (UN-PRI), hem 6zel hem de devlete ait yati-
rimcilarin etik ve sorumlu yatirim uygulamalarina iligskin en 6nemli ulusla-
raras1 girisimdir. 2006 yilinda yayinlanan UN-PRI’1n, imzacilarin “cevre,
sosyal ve yonetisim” (ESG) konularini stratejik karar alma siireclerine ve
yatirim uygulamalarina entegre etmelerine yardimci olmasi ve bir biitiin
olarak piyasalarin uzun vadeli saglik ve istikrarinin 6nemini kabul etmesi
beklenmektedir. Bu ilkeler temel olarak goniilliiliik esasina dayanmaktadir.
Kiiresel Sermaye Piyasalarinin kilit rol oynayan aktorii ise kurumsal yati-
rimcilardir. Kurumsal yatirimcilar varliklarinin 6nemli bir kismini borsaya
kote sirketlerin hisselerine yatirdiklari igin, bu sirketlerin aldig1 kararlar1 ve
dolayisiyla yonetisimlerini belirli bir dl¢iide etkileme giiciine sahiptirler.
Bu bakimdan kurumsal yatirimer aktivizmi son on yilda yeni bir ivme ka-
zanmigtir. Kurumsal yatirnmcilarin portféy sirketlerindeki davraniglari,
2008 finansal krizinin ardindan, 6zellikle kamu ve 6zel emeklilik fonlar
acisindan, genel olarak pasif bir tutumdan daha proaktif bir tutuma dogru
evrilmistir. Gliniimiizde, 6zellikle emeklilik fonlar1 ve devlet varlik fonla-
rindan kaynaklanan kurumsal yatirimecinin pay sahipliginden kaynakli hak-
lar1 kullanirken mevcut ve gelecekteki yararlanicilara yonelik uzun vadeli
taahhiitlerini garanti altina almak i¢in uzun vadeli faydalar1 en iist diizeye
cikarmay1 amaglamasi gerektigi konusunda ortak bir anlayis ortaya ¢cikmis-
tir. Elbette, kurumsal yatirimcilarin yatirim yapilan sirkette genellikle ¢o-
gunluk pozisyonuna sahip olmadiklar1 da g6z 6niinde bulundurulmalidir.
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Kurumsal yatirimci denildiginde ise karsimiza ozellikle yatirim fonlari
emeklilik fonlar1 ve varlik yonetim fonlar1 ¢gikmaktadir.

Sorumlu yatirim ilkeleri kapsaminda net sifir emisyon amacina ulagma
noktasinda pivot rol oynayan sermaye piyasasi araci olarak yesil tahviller
dikkati ¢cekmektedir. Yesil tahvili ihra¢ eden aktor olarak da, bu tahvillere
bliyiik 6l¢giide yatirnm yapan tarafta olmalar1 agisindan da kurumsal yati-
rimcinin biiyiik onemi vardir. Bu bakimdan yesil ve siirdiiriilebilir tahvil
thragcilarinin baslicalar1 kalkinma bankalari, finans sirketleri, devlet des-
tekli kuruluglar, yerel yonetimler ve varlik fonlaridir.

Tarihsel gelisimi agisindan yesil tahvil Diinya’da ilk olarak UN-PRI’1n
yayimlanmasini izleyen donemde Avrupa Yatirim Bankasi tarafindan 2007
yilinda ihra¢ edilmistir. AB diizeyinde ilk kez 2021 yilinda ihra¢ olunan
yesil tahvil Tiirkiye’de ise heniiz konuya iliskin bir regiilasyon bulunma-
maktayken 7 Bankanin koordinatorliigiinde Tiirkiye Sinai Kalkinma Ban-
kasi tarafindan 2016 yilinda ihra¢ edilmistir.

Yesil tahviller, Uluslararas1 Sermaye Piyasalari Dernegi’nin (ICMA)
Yesil Tahvil ilkeleri’nde “Yesil Tahvil Ilkelerinin dort temel bileseni ile ger-
cevelenen, gelirlerin veya esdeger bir tutarin, yeni ve/veya mevcut uygun
Yesil Projeleri finanse veya refinanse etmek i¢in kullanilacak olan herhangi
bir tiir tahvil arac1” olarak tanimlanmistir.

Yatirim bankalar1 konsorsiyumu tarafindan ilk defa 2014 yilinda ya-
yinlanan Yesil Tahvil ilkeleri isimli rehber izleyen donemde ICMA’ya ta-
sinmis; ardindan s6z konusu rehberin 2018 ve 2021 versiyonu yayinlan-
mustir. Haziran 2021 tarihli ICMA Yesil Tahvil Ilkeleri son olarak Haziran
2022’de giincellenmistir. Bu ilkeler ile net sifir emisyon ekonomisini gelis-
tiren ve ¢evreyi koruyan, siirdiiriilebilir ve gevresel yonii giiclii projelerin
finansmaninda ihraggilarin desteklenmesi amaglamaktadir. Yesil Tahvil il-
kelerinin dort temel bileseni fonun kullandirim kosullari, proje degerlen-
dirme ve se¢me siireci, fonun yonetimi ve raporlamadan olusmaktadir.

Ihrageilarin, ihrag &ncesinde Yesil Tahvillerinin ya da Yesil Tahvil prog-
ramlarinin, ilkelerin dort temel bileseniyle uyumlulugunu degerlendirmek
tizere dis degerlendirme saglayicisi/saglayicilari gorevlendirmesi 6nerilmek-
tedir. Sorumlu/stirdiiriilebilir yatirnmda yesil aklamanin (greenwashing),
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gercekten siirdiiriilebilir isletmeleri desteklemek isteyen yatirimcilar yanil-
tabilecegi gbz oniinde bulunduruldugunda, dis degerlemenin yesil aklamanin
Oniine gecme noktasinda dnemli rol oynayacagi diisiiniilmektedir.

AB diizeyinde ise 2023/2631 sayil1 Yesil Tahvil Tiiziigli baz1 miinferit
hiikiimleri hari¢ 21 Aralik 2024 tarihinde yiirtirlige girdi. Tiiziikte ongorii-
len standartlar goniilliiliik esasina dayanmakla beraber AB Yesil Tahvili ¢1-
karmak isteyen ihraggilarin bu standartlara uyumu zorunludur. Ayrica dis
degerlendirmeciler (external reviewers) ilk kez AB diizeyinde denetime
tabi kilinmis; bu denetleme ile de Avrupa Menkul Kiymetler ve Piyasalar
Otoritesi (ESMA) gorevlendirilmistir.

Ulkemizde de, 11. Kalkinma Plani, 2021 Ekonomi Reformlar: Paketi
ve Paris iklim Anlasmas1 oncelik ve eylemleri gergevesinde, siirdiiriilebi-
lirlige olumlu katki saglayacak yatirimlarin finansmaninin tesvik edilmesi
icin Sermaye Piyasast Kanunu m. 1 ve 128/e hiikiimleri uyarinca “Yesil
Borglanma Araci, Siirdiiriilebilir Bor¢lanma Araci, Yesil Kira Sertifikasi,
Stirdiirtilebilir Kira Sertifikast Rehberi” SPK 128.18 (24/02/2022 tarih ve
10/296 sk.) sayili Ilke Karari ile kabul edilmistir. Izleyen dénemde,
SPK’nin 6 Eyliil 2024 tarihli basin duyurusundan takip edildigi iizere, ulus-
lararasi finansal piyasalardaki gelismelerin iilkemiz sermaye piyasalarina
entegre edilmesi ve slrdiiriilebilirlik temal1 ihraglarin ¢esitlendirilmesi
amaciyla Yesil, Siirdiiriilebilir ve Sosyal Sermaye Piyasasi Araglar1 Rehber
Taslag: ile Siirdiiriilebilirlik Baglantili Sermaye Piyasas1 Araglart Rehber
Taslag1 hazirlanmis, ancak her iki taslak da heniiz yiirtirliige girmemistir.

Diger taraftan, henliz TBMM’de gorlismeleri devam eden 20 Subat
2025 tarihli Iklim Kanunu Yasa Tasarisinda Tiirkiye Yesil Taksonomisi ilk
kez “Belirlenen ¢evresel hedefler dogrultusunda iklim degisikligi ile mii-
cadeleye katki saglayan ekonomik faaliyetlere iliskin ilkeler ve kriterler be-
lirleyerek iklim finansmaninin harekete gegirilmesine katkida bulunan si-
niflandirma sistemleri” olarak tanimlanmistir. Tasar1 metninin 8. Madde-
sinde de, “Kurum ve kuruluslarca iklim degisikligi ile miicadele amaciyla
yapilacak faaliyetler ve yatirimlar i¢in; iklim finansmani ve iklim degisik-
ligiyle miicadele tesviki kaynaklarinin gelistirilmesi, kullanilmasi, sigorta
araglariin gelistirilmesi, yesil ve slirdiiriilebilir sermaye piyasasi araglari-
nin, banka finansmaninin ve diger finansman araglarinin tesvik edilmesi
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esastir” denerek yesil sermaye piyasasi araglarinin sorumlu yatirim, siirdii-
riillebilirlik ve taksonomi agisindan dnemi normatif diizeyde vurgulanmustir.

Bu sunum kapsaminda, uluslararasi ve ulusal gelismeler 1s181nda yesil
tahviller sorumlu yatirim ilkeleri agisindan ele alinacaktir. Bu kapsamda,
Yesil Tahvil ilkelerinin temel bilesenleri agiklanacak, ¢evreye/stirdiiriilebi-
lirlige olumlu etki edecek yatirimlarin sermaye piyasasi yoluyla finansma-
ninin tesvik edilmesi i¢in, Rehber ve taslak Rehberlerdeki rejim karsilagtir-
mali hukuk cergevesinde incelenecek, basta kurumsal yatirimci olmak
lizere yatirimeilarin yesil sermaye piyasasi araglarina olan ilgisinin artiril-
masi i¢in giindeme gelebilecek dneriler tartisilacaktir.

Anahtar Sozciikler: Yesil Tahvil, Sorumlu Yatirim, Stirdiiriilebilirlik,
Yesil Bor¢lanma Araci, Yesil Kira Sertifikast

GREEN BONDS IN TERMS OF RESPONSIBLE
INVESTMENT PRINCIPLES

Abstract

One of the important pillars of sustainability is responsible investment
principles. Responsible investment principles are principles that enable
investors to make decisions by taking into account not only their financial
profits but also their global impact. The United Nations Principles for
Responsible Investment (UN-PRI) is the most important international
initiative regarding ethical and responsible investment practices of both
private and public investors. Published in 2006, the UN-PRI is expected to
help signatories integrate ‘environmental, social and governance’ (ESG)
issues into their strategic decision-making processes and investment
practices and recognize the importance of the long-term health and stability
of markets as a whole. These principles are essentially voluntary.
Institutional investors play a key role in global capital markets. Since
institutional investors invest a significant portion of their assets in the
shares of listed companies, they have the power to influence the decisions
taken by these companies and thus their governance to a certain extent. In
this respect, institutional investor activism has gained new momentum in
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the last decade. Following the 2008 financial crisis, the behaviour of
institutional investors in portfolio companies has evolved from a generally
passive to a more proactive stance, especially for public and private pension
funds. Today, a common understanding has emerged, particularly arising
from pension funds and sovereign wealth funds, that the institutional
investor should aim to maximize long-term benefits in order to guarantee
its long-term commitments to current and future beneficiaries when
exercising rights arising from share ownership. Of course, it should be
taken into account that institutional investors generally do not hold a
majority position in the investee company. When we think of institutional
investors, we are particularly confronted with mutual funds, pension funds
and asset management funds.

Green bonds stand out as the capital market instrument that plays a
pivotal role in achieving the net zero emission goal within the scope of
responsible investment principles. The institutional investor is of great
importance both as the issuer of green bonds and as the party that invests
in these bonds to a great extent. In this respect, the main issuers of green
and sustainable bonds are development banks, finance companies, state-
sponsored organisations, local governments and sovereign wealth funds.

In terms of historical development, green bonds were first issued in
the world by the European Investment Bank in 2007, following the
publication of the UN-PRI. The green bond, which was issued for the first
time at the EU level in 2021, was issued in 2016 by the Industrial
Development Bank of Turkey under the coordination of seven Banks, while
there was no regulation on the subject in Turkey.

Green bonds are defined in the International Capital Markets
Association's (ICMA) Green Bond Principles as ‘Green Bonds are any type
of bond instrument where the proceeds or an equivalent amount will be
exclusively applied to finance or re-finance, in part or in full, new and/or
existing eligible Green Projects and which are aligned with the four core
components of the Green Bond Principles’.

The Green Bond Principles, which were first published by a
consortium of investment banks in 2014, were subsequently transferred to
ICMA, and the 2018 and 2021 versions of the said guidelines were
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published. The ICMA Green Bond Principles dated June 2021 were last
updated in June 2022. These principles aim to support issuers in financing
sustainable and environmentally sound projects that develop a net zero
emission economy and protect the environment. The four core components
of the Green Bond Principles are use of proceeds, process for project
evaluation and selection, management of proceeds and reporting.

It is recommended that issuers engage external valuation provider(s)
to assess the compliance of their Green Bonds or Green Bond programmes
with the four core components of the principles prior to issuance.
Considering that greenwashing in responsible/sustainable investment can
mislead investors who want to support truly sustainable businesses,
external valuation will play an important role in preventing greenwashing.

At the EU level, the Green Bond Regulation 2023/2631 entered into
force on 21 December 2024, except for some individual provisions.
Although the standards stipulated in the Regulation are voluntary, issuers
wishing to issue EU Green Bonds must comply with these standards. In
addition, external reviewers are subject to supervision at EU level for the
first time, and the European Securities and Markets Authority (ESMA) was
tasked with this supervision.

In Turkey, within the framework of the priorities and actions of the
11th Development Plan, the 2021 Economic Reforms Package and the Paris
Climate Agreement, the ‘Green Debt Instrument, Sustainable Debt
Instrument, Green Lease Certificate, Sustainable Lease Certificate
Guideline’ was adopted with the CMB Resolution No. 128.18 (dated
24/02/2022 and numbered 10/296 p.k.) in order to encourage the financing
of investments that will contribute positively to sustainability in accordance
with Articles 1 and 128/e of the Capital Markets Law. In the following
period, as stated in the CMB's press release dated 6 September 2024, the
Draft Guidelines on Green, Sustainable and Social Capital Market
Instruments and the Draft Guidelines on Sustainability-Linked Capital
Market Instruments were prepared in order to integrate the developments
in international financial markets into Turkish capital markets and to
diversify sustainability-themed issuances, however both drafts have not yet
entered into force.

43



Dr. Ogr. Uyesi Tugba Semerci VURALOGLU

On the other hand, in the Climate Law Draft Law dated 20 February
2025, which is still being discussed in the Turkish Grand National
Assembly, the Turkish Green Taxonomy is defined for the first time as
‘classification systems that contribute to the mobilisation of climate finance
by determining principles and criteria for economic activities that
contribute to combating climate change in line with the determined
environmental goals’. In Article 8 of the Draft Law, it is stated that ‘For the
activities and investments to be made by institutions and organisations to
combat climate change, it is essential to develop and use climate financing
and climate change incentive resources, to develop insurance instruments,
to encourage green and sustainable capital market instruments, bank
financing and other financing instruments’ and the importance of green
capital market instruments in terms of responsible investment,
sustainability and taxonomy is emphasised at the normative level.

Within the scope of this presentation, green bonds will be analysed in
terms of responsible investment principles in the light of international and
national developments. In this context, the core components of the Green
Bond principles will be explained, the regime in the Guidelines and draft
Guidelines will be analysed within the framework of comparative law in
order to encourage the financing of investments that will have a positive
impact on the environment/sustainability through the capital market, and
the proposals that may come to the agenda in order to increase the interest
of investors, especially institutional investors, in green capital market
instruments will be discussed.

Keywords: Green Bond, Responsible Investment, Sustainability, Green
Debt Instrument, Green Lease Certificate
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Ozet

Anglo Amerikan hukuk sistemine sahip iilkelerde, yonetim kurulu
iiyeleri, fon yoneticileri, emeklilik fonu yoneticileri gibi baskalarina ait
malvarligin1 yoneten pozisyonlarda yer alan kisilerin “fiduciary duty” ola-
rak ifade edilen giliven iliskisinden dogan sorumlulugu vardir. Kita Avru-
past hukuk sistemindeki iilkelerde ise anilan pozisyonlardaki yoneticiler
icin fiduciary duty olarak ifade edilen genel bir sorumluluk sekli 6ngoriil-
memekle birlikte esdeger sorumluluklar1 6zen ve sadakat yiikiimliiliigii ola-
rak mevcuttur. Yiikiimliiliiklerin igerigi ise benzerdir: baskalarina ait mal-
varligina iligskin yatirim kararlarini hak sahiplerinin (beneficiaries) ¢ikarlari
dogrultusunda bilingli bir sekilde almak ve kar1 azami seviyeye ¢ikarmak-
tir. Ozen yiikiimliiliigii, objektif 6zen yiikiimliiliigiidiir. Sadakat yiikiimlii-
ligii ise hak sahiplerinin menfaatleri dogrultusunda hareket edilmesini ge-
rektirir ve yoneticinin kendi menfaatleri dogrultusunda hareket etme egili-
mine kars1 koruma saglar.

Calismamizin konusu ac¢isindan ““fiduciary” ylikiimliligii, inangh ma-
lik sifatina sahip olan fon yoneticisinin vekil sifatina bagli olarak miisterile-
rine olan 6zen ve sadakat ylikiimliiliigi kapsaminda ele alinmaktadir. Tasar-
ruf sahipleri, finansal varliklara yatirim yapmasi amactyla fon yoneticilerine
malvarligin1 emanet eder. Yonetim kurulu {iyelerinden farkli olarak fon y6-
neticilerinin kendilerine emanet edilen malvarliginin nasil yonetilecegini be-
lirleme konusunda daha az 6zgiirliik alan1 oldugu kabul edilmektedir. Zira
fon yoneticilerinin 6zgiirliikleri, tasarruf sahiplerinin malvarliginin yoneti-
mine iligkin talimatlar ya da yasal diizenlemelerle sinirlandirilmastir.

Mevzuatimizda yatirim fonlari, anonim ortaklik seklinde kurulan port-
foy yonetim sirketlerince (PYS) inangli miilkiyet esaslarina gore
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kurulmakta ve yonetilmektedir (6102 sayili Sermaye Piyasasi Kanunu
(SerPK) m. 52/1, m. 55/1). Buna gore yatirim fonlar1 agisindan inangli miil-
kiyet, tasarruf sahiplerinin fonu ile ilgili islemleri yapma yetkisini fon yo-
neticisi olan PYS’lere devretmesi; PYS’lerin de ilgili diizenlemeler ve port-
foy yonetim sézlesmesinde belirlenen esaslar ¢ergevesinde ve dzen ve sa-
dakat yiikiimliiliigi altinda fonu yonetmesidir (III-55.1 sayil1 Portfoy Yo6-
netim Sirketleri ve Bu Sirketlerin Faaliyetlerine iliskin Esaslar Tebligi m.
34/1).

PYS ile katilma pay:1 sahipleri arasindaki iliskilere SerPK ve ilgili
mevzuat ile fon i¢ tiiziglinde hiikiim bulunmayan hallerde 6098 sayil1 Tiirk
Borglar Kanununun vekalet sdzlesmesi hiikiimleri kiyasen uygulanir
(SerPK m. 52/4). Fon yoneticisi, sermaye piyasasi araglari, para piyasasi
ara¢ ve islemleri, vadeli islemler ve opsiyonlar, nakit, doviz, mevduat ile
Kurulca uygun goriilen diger varlik ve islemlerden olusan portfoylerin ya-
tirrmcinin veya portfdy yoneticisinin belirleyecegi risk-getiri tercihi dog-
rultusunda, katilma pay:1 sahipleriyle yapilacak portfdy yonetim sézlesmesi
cercevesinde vekil sifatiyla yonetir (SPK, Portfoy Yoneticiligi, Yatirimcl
Bilgilendirme Kitapgiklari, 2024). Portfdy yonetim sodzlesmesi kapsa-
minda; portfoy yonetim sirketinin katilma pay1 sahiplerine ait mal varligi-
nin gézetimi ve onun karl yatirimlara yoneltilmesi s6z konusudur (SPK,
Portfoy Yonetim Sirketleri, Tanitim Rehberi). Portfoy yoneticileri gorevle-
rini ifa ederken sozlesme, ictiiziik, izahname, esas s6zlesme, sermaye piya-
sast mevzuati ile genel hiikiimlere aykir1 yaptiklari tiim islemlerden ve 6zen
ve sadakat ylikiimliiliigiine aykir fiilleri nedeniyle miisterilerine verebile-
cekleri zararlardan miisteriye kars1 dogrudan sorumludur. Portfdy yonetim
sOzlesmesine aksi yonde bir hiikiim koyulamaz (SPK, Portfoy Y oneticiligi,
Yatirimcei Bilgilendirme Kitapgiklari, 2024; Portfoy Yonetim Sirketleri Ve
Bu Sirketlerin Faaliyetlerine iliskin Esaslar Tebligi (I11-55.1) m. 34/4).

Gorildiigii lizere, katilma pay1 sahiplerine ait fonu vekil sifatiyla yo-
neten portfdy yoneticisinin katilma payi sahiplerine kars1 6zen ve sadakat
ylikiimliligl s6z konusudur. Bu yiikiimliilik kapsaminda yatirim fonu
yoneten PYS’lerin, miisterileri hesabina fon yonetirken 6zen ve sadakat
ylkiimliiligline uygun hareket etmesi ve fonu katilma pay1 sahibine fi-
nansal getiri getirecek yatirimlara yoneltmesi gerekmektedir. Fon
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yoOneticisinin 6zen ve sadakat yiikiimliiliigii kapsaminda yatirim analizle-
rinde finansal getiri yaninda ESG (¢evresel, sosyal ve yonetisim) kriter-
lerini de goz Oniine alip almayacagina iligkin bir diizenleme ise mevzua-
timizda mevcut degildir.

Sorumlu Yatirim Ilkeleri (PRI - principles for responsible investment)
ve Birlesmis Milletler Cevre Programi Finans Girigimi (UNEP FI) yatirim
yonetimi gibi uygulamalar ve yatirim kararlarinin alinmasi siireclerinde
ESG kriterlerinin entegrasyonu ile ilgili olarak fon yoneticilerin 6zen ve
sadakat ytikiimliiliiklerini netlestirmek amactyla Ocak 2016°da dort yillik
bir proje baslatmistir. Bu proje sonucunda 2019 yilinda yayinlanan 21.
Yiizyillda Ozen ve Sadakat Yiikiimliiliigii Nihai Raporu’nda (Fiduciary
Duty in the 21st Century Final Report) fon yoneticilerinin 6zen ve sadakat
ylkiimliiliigii kapsaminda ESG kriterlerinin yatirim analizi ve karar alma
stireclerine dahil edilmesi gerektigi belirtilmekte; 6zen ve sadakat yiikiim-
liligi ve bu ylikiimliiliigiin zaman icerisinde evrilmesi hakkinda aciklama-
lar sunulmakta ve bu kavramin giiniimiize uygun modern bir tanim1 6neril-
mektedir. Raporda, 6zen ve sadakat yiikiimliiliigiiniin duragan degil orga-
nik ve degisime acik bir ylikiimliiliik oldugu ve toplumlar degistikce 6zen
ve sadakat yiikiimliiliigliniin de evrimlesmeye devam edecegi vurgulan-
maktadir. Raporda 6ngoriilen 6zen ve sadakat yilikiimliiliigiiniin modern ta-
nimina gore 6zen ylukimliiliigii yatirimin vadesiyle (kisa vadeli ya da uzun
vadeli olup olmamasiyla) tutarl bir sekilde, yatirim karar alma siireglerine
finansal olarak 6nemli ESG kriterlerini dahil etmeyi de kapsamaktadir. Sa-
dakat yiikiimliiliigli ise yatirnmcilarin siirdiiriilebilirlik tercihlerini bu ter-
cihlerin finansal olarak énemli olup olmadigina bakilmaksizin dikkate al-
may1 ve karar alma siireglerine dahil etmeyi gerektirir. Ayrica ESG kriter-
lerini dikkate alan sirketler ile performanslar1 arasindaki finansal iliskilere
dair bulgular ve yatirim siireclerine ESG kriterlerinin entegre edilmesine
dair ornekler de sunulmaktadir.

Ote yandan ESG kriterlerini yasal bir diizenleme olmaksizin yatirrm
kararlarina dahil eden fon yoneticilerinin 6zen ve sadakat yiikiimliiliiklerini
ihlal edeceklerini, zira 6zen ve sadakat yiikiimliiliiglinlin yatirimlarin finan-
sal getirisine Oncelik vererek yalnizca hak sahiplerinin ¢ikarlar1 dogrultu-
sunda hareket edilmesini gerektigini belirten calismalar da mevcuttur.
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Calismamizda, tiim bu bilgiler neticesinde fon yoneticilerinin katilma
pay1 sahiplerine olan 6zen ve sadakat yiikiimliiliikklerinin kapsamina ESG
yatirnmint da dahil edip edemeyecekleri ele alinacak; fon yoneticilerinin
yatirim stratejilerini yalnizca ekonomik degerlendirmeler yerine ESG kri-
terlerini Onceliklendiren bir plan ¢ercevesinde olusturmalarinin katilma
pay1 sahiplerine olan 6zen ve sadakat ytikiimliiliiklerini ihlal edip etmeye-
cegi incelenecektir.

Anahtar kelimeler: ozen ve sadakat yiikiimliiliigii, sorumlu yatirim,
ESG yatirumi, fon yoneticisi, portfoy yonetim sirketi

DUTY OF CARE AND LOYALTY WITHIN THE FRAMEWORK
OF ESG INVESTMENT

In countries with Anglo-American legal systems, individuals who
manage the assets of others—such as board of directors, fund managers,
and pension fund administrators—bear responsibilities stemming from a
fiduciary relationship, referred to as “fiduciary duty”. In countries
following the Civil Law legal system, although there is no general fiduciary
duty defined for such positions, equivalent responsibilities exist under the
terms of the duty of care and the duty of loyalty. The content of these
obligations is similar: to make investment decisions concerning others’
assets consciously and in line with the interests of the beneficiaries and to
maximize profits. The duty of care is objective in nature (the prudent
investor rule), while the duty of loyalty requires acting in accordance with
the beneficiaries' interests and serves to protect against the manager’s
potential self-interest.

In the context of our study, the fiduciary duty is addressed as the fund
manager’s duty of care and loyalty toward their clients, stemming from
their role as trustee. Asset owners entrust their property to fund managers
for the purpose of investing in financial assets. Unlike board of directors,
fund managers are considered to have less freedom in determining how to
manage the entrusted assets. This is because their discretion is restricted by
either the asset owners’ instructions or legal regulations.
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Under Turkish law, investment funds are established and managed
based on the principles of trust ownership by portfolio management
companies (PMCs), which are incorporated as joint-stock companies
(Articles 52/1 and 55/1 of the Capital Markets Law No. 6102). Accordingly,
in the context of investment funds, trust ownership refers to the delegation
of authority by asset owners to portfolio management companies to carry
out transactions on behalf of the fund, and to the obligation of these
companies to manage the fund in line with the relevant regulations and the
portfolio management agreement and under the duties of care and loyalty
(Article 34/1 of the Communiqué No. III-55.1 on Portfolio Management
Companies and Their Activities).

In cases where the Capital Markets Law (CML), relevant regulations,
or the fund’s internal directive do not provide guidance, the provisions of
the Turkish Code of Obligations No. 6098 concerning agency contracts
apply by analogy to the relationship between the PMCs and holders of fund
units (CML Art. 52/4). The fund manager, acting in the capacity of an agent,
manages portfolios comprising capital market instruments, money market
instruments and transactions, derivatives and options, cash, foreign
currency, deposits, and other assets and transactions deemed appropriate by
the Capital Markets Board, in line with the risk-return preferences defined
by the investor or portfolio manager, under the portfolio management
agreement concluded with the holders of fund units (Capital Markets
Board, Portfolio Management, Investor Information Booklets, 2024).
Under the portfolio management agreement, the portfolio management
company is responsible for overseeing the client’s assets and directing them
toward profitable investments (CMB, Portfolio Management Companies,
Introductory Guide). Portfolio managers are personally liable to their
clients for any damages resulting from actions that contravene the
agreement, internal directive, prospectus, articles of association, capital
markets legislation, and general legal provisions, as well as for any
violations of the duties of care and loyalty. Any contrary provision in the
portfolio management agreement is deemed null and void (CMB, Portfolio
Management, Investor Information Booklets, 2024; Communiqué No. III-
55.1, Article 34/4).

50



ESG Yatirimu Cergevesinde Ozen ve Sadakat Yiikiimliiliigii

As seen, the portfolio manager who manages the fund as an agent on
behalf of the holders of fund units is subject to the duty of care and loyalty
toward them. Within the scope of this obligation, portfolio management
companies must act in accordance with the duties of care and loyalty when
managing the fund on behalf of their clients and must direct the fund toward
investments that will yield financial returns for the holders of fund units.
However, Turkish legislation currently does not include any provision on
whether fund managers must or may consider ESG (environmental, social,
and governance) criteria in their investment analyses, alongside financial
return, within the scope of the duty of care and loyalty.

The Principles for Responsible Investment (PRI) and the United
Nations Environment Programme Finance Initiative (UNEP FI) launched a
four-year project in January 2016 aimed at clarifying fund managers' duties
of care and loyalty concerning the integration of ESG criteria into
investment management practices and decision-making processes. In the
final report published in 2019 titled Fiduciary Duty in the 21st Century
Final Report, it is stated that ESG criteria should be integrated into
investment analysis and decision-making within the scope of fiduciary
duties. The report outlines the evolving nature of fiduciary duty and
proposes a modern definition of the concept that is suitable for today’s
context. It emphasizes that fiduciary duties are not static but are organic
and open to change, and that these duties will continue to evolve as
societies evolve.

According to the modern definition proposed in the report, the duty of
care includes integrating financially material ESG factors into investment
decision-making processes in a way that is consistent with the investment
horizon (whether short or long-term). The duty of loyalty, on the other
hand, requires taking into account investors’ sustainability preferences
regardless of whether these preferences are financially material, and
integrating them into decision-making processes. The report also presents
findings on the financial relationship between companies that take ESG
criteria into account and their performance, as well as examples of ESG
integration in investment processes.
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On the other hand, there are also studies suggesting that fund managers
who incorporate ESG criteria into investment decisions without a legal
mandate may be violating their duties of care and loyalty, since these duties
traditionally require prioritizing the financial return of investments and
acting solely in the interests of the beneficiaries.

In our study, based on all this information, we will examine whether
fund managers can include ESG investing within the scope of their duties
of care and loyalty to unit holders; specifically, whether implementing
investment strategies based on prioritizing ESG criteria over purely
economic evaluations would constitute a breach of these fiduciary duties.

Key words: Fiduciary duty, responsible investment, ESG investment,
fund manager, portfolio management company
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Ozet

Glintimiizde iklim degisikligiyle miicadele ve siirdiiriilebilir kalkinma
hedefleri dogrultusunda, devlet ve kamu aktdrlerinin yaninda 6zel sektor ak-
torlerinin de ¢evresel ve toplumsal sorumluluk iistlenmesi her gecen giin
daha fazla 6nem kazanmaktadir. Bu sorumlulugun giiniimiizdeki hukuk sis-
temi cergevesinde sirketlere yiiklenebilmesi icin farkli temel yaklagimlar
kullanilmaktadir. Yiiriirliikteki sirketler hukuku araciligiyla sirketlere gev-
reye karsi sorumlu yaklagsma sorumlulugunun yiiklenebilmesi i¢in 6ne siirii-
len yaklagimlardan biri sirketin amacinin yalnizca pay sahiplerinin faydasini
ve kar maksimizasyonun gozetilmesi yerine sirketlerin i¢inde varlik goster-
dikleri toplum ve ¢evre de dahil olmak {izere tiim paydaslara kars1 sorumlu-
lugunun bulundugunu savunan paydas teorisi (stakeholder theory) olarak
kargimiza ¢ikmaktadir. Ancak ¢alismamizda da lizerinde duracagimiz iizere,
bir sirket paydas teorisini benimsemeyip pay sahipligi teorisine (shareholder
primacy) dayali kararlar almaya devam etse dahi, uzun vadede siirdiiriilebilir
bir tutum benimsemesi ve bu dogrultuda kararlar almas1 yine kendi lehine
sonuclar doguracaktir.

Bununla birlikte, kiiresel ekonomik krizin de etkisiyle birlikte, sirket-
ler agisindan finansmana erisim her zamankinden daha kritik bir rol oyna-
maktadir. Bu dogrultuda, finansmana erigim imkénlari; yiriirliikkteki veya
yiriirliige girmesi beklenen hukuki diizenlemelerin yani sira, sirketlerin
stirdiiriilebilir davraniglar benimsemesinde — heniiz yasal bir zorunluluk
olmasa bile — dogal bir katalizér islevi gorebilmektedir. Ozellikle yesil
tahvil, yesil kredi ve siirdiiriilebilirlik baglantil1 kredi gibi finansal araglara
erisim hedefleyen sirketler, siirdiiriilebilirlik taahhiitleri vermeye ydnel-
mekte; bu ¢ergevede ESG (environmental, social, governance — ¢evresel,
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sosyal, yonetigim) politikalarina sahip olmayan sirketlere finansman sagla-
yan kuruluglar (bankalar, yatirimcilar, fonlar) daha temkinli yaklasabil-
mekte veya finansman kosullarini agirlastirabilmektedir. Dolayisiyla, fi-
nansmana erisimin sirketler acisindan biiyltime, doniisiim ve rekabet giicii
icin kritik bir unsur oldugu dikkate alindiginda, bu durumun sirket davra-
nislarin1 dogrudan etkiledigi sdylenebilir. Nitekim bu yaklasim, ¢esitli
uluslararas1 politika belgelerinde de desteklenmektedir. Ornegin OECD
(2020), “finansman kriterlerinin siirdiiriilebilir kurumsal davranislar tesvik
eden giiclii bir piyasa arac1” oldugunu ifade ederken; IMF (2022), “yesil
tahvil piyasasinin, kamu politikalarindan bagimsiz olarak ¢evre duyarlili-
gin1 artirmada 6nemli bir rol listlendigini” belirtmektedir.

Bu baglamda, sirketlerden siirdiiriilebilir davraniglar1 kapsaminda yal-
nizca ¢evre dostu projelere yonelmeleri degil, ayn1 zamanda bu yonelimi i¢
politika belgeleri, yapisal diizenlemeleri ve kurumsal yonetisim ilkeleriyle
biitiinciil bir bigimde desteklemeleri beklenmektedir. Sagladiklar1 korpora-
tif etki sayesinde kurucularin yaninda sirkete sonradan dahil olan ortaklar
icin de baglayici olan, sirketin amag ve faaliyet alanlarini, yonetim esasla-
rii1 ve temel kurumsal yapisini belirleyen ana sézlesmeler ise, bu i¢sel yo-
neliminin hukuken en giiclii dayanaklarindan biri olarak 6ne ¢ikmaktadir.
Bu yoniiyle ana sézlesme, siirdiiriilebilirlik ilkelerinin yalnizca goniillii po-
litika belgeleriyle sinirli kalmaksizin, sirketin karar alma mekanizmalarina
ve yonetsel uygulamalarina dogrudan entegre edilmesini miimkiin kilan en
etkili kurumsal araglardan biri olarak degerlendirilmekte ve siirdiiriilebilir-
likle baglantili sirket politikalarinin sirket ve sirket yoneticileri agisindan
en etkili sekilde dahil edilebilecegi hukuki metindir.

Bildirimizin devaminda kisaca yesil finansman tanimi yapilacaktir.
Yesil finansman, ¢evresel siirdiiriilebilirlik hedeflerine katki saglayan pro-
jeleri desteklemek amaciyla saglanan her tiirlii finansal kaynagi ifade eder
ve yesil finansman, ¢evresel fayda saglayan projelerin—ornegin yenilene-
bilir enerji, enerji verimliligi, atik yonetimi, su aritma, siirdiiriilebilir ulasim
gibi—finansmaninda kullanilan bor¢lanma, 6z kaynak yatirimi veya kamu
tesviki gibi araglarin genel adidir. Bu araglara erisimde sirketlerin ESG per-
formansi, kurumsal seffaflig ve siirdiiriilebilirlik taahhiitleri dnemli rol oy-
namaktadir. ESG derecelendirme kuruluslart (6rnegin Ecovadis, MSCI,
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Sustainalytics), sirketlerin slirdiiriilebilirlik stratejilerini yazili ve baglayici
hale getirmesini olumlu degerlendirmekte; bu da yatirimcilar nezdinde sir-
ketin kredi degerliligini artirabilmektedir. Ayrica, EY'nin 2024 Kurumsal
Yatirimci Arastirmasi'na gore, yatirnmcilarin %88'i sirketlerin ESG ile ilgili
bilgilerinden gectigimiz yil daha fazla yararlandigini belirtmistir. Ancak
ifade etmek gerekir ki bu durumla ¢eliskili olarak ayn1 aragtirmada yatirim-
cilarin %92’si uzun vadeli ESG yatirimlarindan elde edilebilecek kazanglar
icin kisa vadeli getirilerden vazgecmeyeceklerini ifade etmistir. Ayn1 za-
manda bu tiir yazili1 ve baglayici siirdiiriilebilirlik stratejileri, yatirimcilar
icin sirketin ESG risklerini etkin bir sekilde yonettiginin gostergesi olarak
rol oynayabilecektir. Bu da yatirimcilarin giivenini artirarak, sirketin kredi
degerliligini olumlu yonde etkileyebilecektir. Diger yandan, yesil tahvil ve
strdiiriilebilirlik baglantili kredi gibi yesil bor¢lanma araglari, finansal pi-
yasalarda giderek yayginlagmakta ve bu araglara erisimde sirketlerin siir-
diiriilebilirlik odakl1 yonetisim yapilar1 belirleyici rol oynamaktadir.

Calismamizin devaminda, sermaye sirketlerinin ana soézlesmelerinin
yaninda sirket i¢ yonergesi, davranis kurallar1 (code of conduct), goniilli
stirdiiriilebilirlik raporu gibi diger kurumsal belgelerinde siirdiirtilebilirlik
ilkesine yer verilmesinin de yesil finansmana erisim tlizerindeki etkisi tarti-
silacaktir. Ilk olarak, siirdiiriilebilirligin kurumsal belgelerde yer almasimin
onemi, hukuki baglayicilik ve kurumsal seffaflik baglaminda ele alinacak-
tir. Ardindan, ¢evresel sosyal yonetisim (ESG) kriterleri ile yatirimcilarin
kurumsal belge incelemeleri arasindaki iliski degerlendirilecektir. Bu du-
rum, ana sézlesme ve diger kurumsal belgelerde siirdiiriilebilirlik ilkelerine
yer verilmesinin yalnizca sembolik degil, ayn1 zamanda yesil finansman
bakimindan da fon temini agisindan islevsel bir ara¢ olabilecegini goster-
mektedir.

Ayrica, bildirimizde Avrupa Birligi Yesil Tahvil Standardi (EU Green
Bond Standard) ve Kurumsal Sirdiiriilebilirlik Raporlama Direktifi
(CSRD) gibi sirketlerin i¢ belgelerinde siirdiiriilebilirlik stratejilerine yer
vermesini tesvik eden uluslararasi diizenlemelerden de bahsedilecektir. Or-
negin, Avrupa Birligi’nin 2023 tarihli Yesil Tahvil Standardi’nda (EU
Green Bond Standard), tahvil ihracinda bulunan sirketlerin uzun vadeli siir-
diiriilebilirlik stratejilerine sahip olmasi, bu stratejilerin seffaf sekilde
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aciklanmasi ve miimkiinse i¢ belgelerde yer almas1 gerektigi belirtilmistir.
Benzer sekilde, Kurumsal Siirdiiriilebilirlik Raporlama Direktifi (CSRD),
biiyiik sirketlere siirdiiriilebilirlik stratejilerini agiklama yiikimliliigi ge-
tirmektedir. Tiim bu diizenlemeler, sirket i¢ belgelerinin finansman siireg-
lerinde 6nemini artirmaktadir. Bu hukuki gelismeler 15181nda, yesil finans-
mana erisimin yalnizca projelerin ¢evreci niteligine degil, sirketlerin uzun
vadeli siirdiiriilebilirlik taahhiitlerine bagli oldugu goriilmektedir. Yesil fi-
nansmanla ilgili uluslararas1 diizenlemelerden bahsedildikten sonra Tiir-
kiye’de ise heniiz mevzuat diizeyinde ana sozlesmelere siirdiiriilebilirlik
kaydi koyma zorunlulugu bulunmadig: tespiti yapilip, bu konuda bir dii-
zenleme ihtiyacinin varligi ve boyle bir diizenlemenin olas1 avantaj ve de-
zavantajlarindan bahsedilecektir.

Anahtar Kelimeler: Yesil Finansman, Siirdiiriilebilirlik, Yesil Tahvil,
Anasézlesme, ESG Kriterleri

THE LINK BETWEEN SUSTAINABILITY REGISTRIES AND
THE ACCESS TO GREEN FINANCE

Abstract

Today, in line with the goals of combating climate change and
sustainable development, it is becoming increasingly important for private
sector actors to undertake environmental and social responsibility in
addition to state and public actors. Different basic approaches are used to
impose this responsibility on companies within the framework of the
current legal system. One of the main approaches to impose environmental
responsibility on companies through corporate law is the stakeholder
theory, which argues that companies have a responsibility towards all
stakeholders, including the society and the environment in which they exist,
rather than only pursuing the benefit of shareholders and profit
maximization. Nevertheless, as we will emphasize further in our study, as
long as a company does not adopt the stakeholder theory and continues to
make decisions based on shareholder primacy, it will still be in its favor to
adopt a sustainable attitude and make decisions in this direction in the long
run.
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Nevertheless, with the impact of the global economic crisis, access to
finance plays a more critical role for companies than ever before. In this
respect, access to finance, in addition to the legal regulations in force or
expected to come into force, can serve as a natural catalyst for companies
to adopt sustainable behaviors - even if there is no legal obligation yet. In
particular, companies aiming to access financial instruments such as green
bonds, green loans and sustainability-linked loans tend to make
sustainability commitments; in this context, financing institutions (banks,
investors, funds) may approach companies that do not have ESG policies
with greater caution or aggravate financing conditions. Hence, given that
access to finance is a critical element for growth, transformation and
competitiveness for companies, it can be said that this directly affects
company behavior. Indeed, this approach is also supported by various
international policy documents. For example, the OECD (2020) states that
“financing criteria are a powerful market instrument that encourages
sustainable corporate behavior”, while the IMF (2022) states that “the
green bond market plays an important role in raising environmental
awareness independently of public policies™.

In this context, companies are expected not only to engage in
environmentally friendly projects, but also to support this orientation in a
holistic manner through internal policy documents, structural arrangements
and corporate governance principles. The articles of association, which are
binding not only for the founders but also for the shareholders who
subsequently join the company thanks to the corporative effect they
provide, and which determine the company's objectives and fields of
activity, management principles and basic corporate structure, stand out as
one of the strongest legal pillars of this internal sustainability orientation.
In this respect, the articles of association are considered to be one of the
most effective corporate instruments that enable the direct integration of
sustainability principles into the decision-making mechanisms and
managerial practices of the company, rather than being limited to voluntary
policy documents, and a legal text in which sustainability-related company
policies can be incorporated in the most effective way for the company and
company managers.
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In the remainder of our submission, green financing will be briefly
defined. Green financing refers to any financial resource provided to
support projects that contribute to environmental sustainability goals, and
green financing is the general name of instruments such as loans, equity
investments or public incentives used to finance projects that provide
environmental benefits, such as renewable energy, energy efficiency, waste
management, water treatment, sustainable transportation. Companies' ESG
performance, corporate transparency and sustainability commitments play
an important role in accessing these instruments. ESG rating agencies (e.g.
Ecovadis, MSCI, Sustainalytics) positively evaluate companies' written
and binding sustainability strategies, which can increase the
creditworthiness of the company in the eyes of investors. Furthermore,
according to EY's 2024 Institutional Investor Survey, 88% of investors
reported that they have benefited more from companies' ESG-related
information in the past year. Paradoxically, however, in the same survey,
92% of investors stated that they would not give up short-term returns for
the gains that can be obtained from long-term ESG investments. At the
same time, such written and binding sustainability strategies can act as an
indicator for investors that the company is effectively managing ESG risks.
This in turn could increase investor confidence and positively affect the
company's creditworthiness. On the other hand, green borrowing
instruments such as green bonds and sustainability-linked loans are
becoming increasingly widespread in financial markets and companies'
sustainability-oriented governance structures play a decisive role in
accessing these instruments.

In the following section, we will discuss the impact of the inclusion of
the sustainability principle in the articles of association of capital
companies as well as in other corporate documents such as internal
guidelines, code of conducts and voluntary sustainability reports on access
to green finance. First, the importance of including sustainability in
corporate documents will be discussed in the context of legal bindingness
and corporate transparency. Then, the relationship between environmental
social governance (ESG) criteria and investors' scrutiny of corporate
documents will be assessed. This suggests that the inclusion of
sustainability principles in articles of association and other corporate
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documents is not only symbolic, but can also be a functional tool for raising
funds for green financing.

In addition, our presentation will also discuss international regulations
that encourage companies to include sustainability strategies in their
internal documents, such as the EU Green Bond Standard and the Corporate
Sustainability Reporting Directive (CSRD). For example, the European
Union's 2023 Green Bond Standard (EU Green Bond Standard) stipulates
that companies issuing bonds should have long-term sustainability
strategies, which should be transparently disclosed and, where possible,
included in internal documents. Similarly, the Corporate Sustainability
Reporting Directive (CSRD) requires large companies to disclose their
sustainability strategies. All these regulations increase the importance of
internal documents in financing processes. In light of these legal
developments, access to green finance depends not only on the
environmentally friendly nature of projects, but also on companies' long-
term sustainability commitments. After discussing the international
regulations on green financing, it will be discussed that there is not yet an
obligation to include a sustainability record in the articles of association at
the legislative level in the Turkish legislation, and the need for a regulation
on this issue and the possible advantages and disadvantages of such a
regulation will be discussed.

Keywords: Green Finance, Sustainability, Green Bonds, Articles of
Association, ESG Criteria
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Ozet

Kurumsal siirdiiriilebilirlik, ticaret sirketlerinin faaliyetlerinin gevre,
insan haklar1 ve kurumsal yonetisim (kisaca ESG) alaninda dogurdugu
risklere kars1 tedbirler almalarin1 6ngoren bir sirketler hukuku yaklagimidir.
Kurumsal siirdiiriilebilirlik alaninda s6z konusu olan ihtiyari nitelikteki ve
rehber, tavsiye seklindeki diizenlemelere dayanan yaklasimin giderek em-
redici ve baglayici nitelikteki diizenlemelere dogru doniisiimii, ticaret sir-
ketlerinin bu emredici diizenlemelere uyum saglamalari geregini giindeme
getirmektedir.

Bu doniisiimde Diinyada bas1 ¢eken Avrupa Birligi nezdinde ¢ikarilan
Yonergeler ile, dzellikle AB Kurumsal Siirdiiriilebilirlik Ozen Yiikiimlii-
ligli Yonergesi (kisaca AB Kurumsal Siirdiiriilebilirlik Yonergesi -
CSDDD) ile calisan sayis1 ve ciro itibariyle belirli 6lgekleri asan sirketler
icin, kendilerinin, bagli ortakliklarin ve deger zincirlerinde yer alan islet-
melerin faaliyetlerinde siirdiiriilebilirligi saglayacak kapsamli tedbirlerin
alimmasi1 konusunda yiikiimliiliikler 6ngoriilmistiir. Yine belirli ol¢ekleri
asan sirketler icin, siirdiiriilebilirlik ile ilgili riskleri raporlama yiikiimlii-
liikleri 6ngoriilmektedir (Kurumsal Stirdiirtilebilirlik Raporlama Y 6nergesi
- CSRD). Biiyiik olgekli sirketler icin 6ngoriilen bu yiikiimliiliikler, sirket
yonetim kurulu (YK) tiyeleri iizerinde onlarin yiikiimliiliikleri olarak teza-
hiir etmekte, yerine getirilmemesi sorumluluklarint dogurabilmektedir.

Tiirk hukuku yoniinden bakildiginda, AB Kurumsal Siirdiiriilebilirlik
Y Onergesi’nin amacina ulasabilmesi i¢in AB dis1 sirketler de (farkl 6l¢iit-
ler ile) belirli sartlar altinda ytikiimliiler kapsamina dahil edilmistir. Dola-
yistyla Tiirk menseli biiyiik olgekli sirketler de, Tiirk Sermaye Piyasasi
mevzuatinda halka acik anonim sirketler i¢in 6ngoériilen, siirdiiriilebilirlik
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ilkelerinin uygulanip uygulanmadigi ile ilgili kamuyu aydinlatma gerekli-
likleri bir yana; AB sinirlari igindeki satiglarinin hacmi belirli bir miktara
ulastig1 takdirde Kurumsal Siirdiirtilebilirlik Y 6nergesi’'nde dngoriilen ayni
yiiklimliiliiklere tabi olacaklardhr.

Ayrica AB Kurumsal Siirdiiriilebilirlik Yonergesi’ndeki yiikiimliiliik-
lere tabii olan bir sirketin deger zincirlerindeki isletmelerin de siirdiiriilebi-
lirlik ilkelerine uyum saglamasi gerekmektedir. Siirdiiriilebilirlik Y onergesi
m.18 ile bu isletmelerin uyum saglamasini kolaylastirmaya yonelik model
sOzlesme klozlarini belirleme gorev ve yetkisi AB Komisyonu’na verilmis-
tir. Tiirk sirketler, AB menseli sirketlerin deger zincirlerinde yer aldiklari
takdirde, tedarik zincirlerine sdzlesmeler yoluyla uzanan 6zen tedbirlerinin
geregi olarak siirdiirtilebilirlik ile ilgili emredici diizenlemelere uyum sag-
lamakla yiikiimlii olabileceklerdir.

Stirdiiriilebilirlik diizenlemelerine uyum, 6zellikle sirket yonetiminin
karar ve islemlerinde siirdiiriilebilirlik ilkelerini gozetmelerini gerektir-
mektedir. Siirdiirtilebilirlik ile ilgili emredici yiikiimliiliikler basta sirket tii-
zel kisiligine ve YK iiyelerine yonelmektedir. Sirket tiizel kisiliginin ve sir-
ket YK tiyelerinin siirdiiriilebilirlik ilkelerini esas almasini 6ngoren siirdii-
rilebilirlik kayitlarina TTK m.340 hiikkmii dikkate alinmak suretiyle esas
s0zlesmede ve i¢ yonergede yer verebilecektir. Diger yandan pay sahiple-
rinin de sirket faaliyetlerinde siirdiiriilebilirligin esas alinmasina etkileri
olabilir. Pay sahipleri, sirketteki haklarini kullanirken ESG kriterlerini dik-
kate alabilirler, genel kurulda oy kullanirken stirdiiriilebilirlik kriterlerini
dikkate alabilirler, 6rnegin ESG’ye uygun olmayan bir birlesmeye olumsuz
oy verebilirler, pay sahipleri sézlesmelerinde ESG ile ilgili taahhiitlerde
bulunabilirler. Uygulamada siklikla goriildiigii tizere kurumsal yatirimcilar,
yatirim sdzlesmelerinde siirdiiriilebilirlik kayitlarina yer verilmesini talep
etmek suretiyle yatirim yaptiklar sirketin siirdiiriilebilirlik hedefleri dog-
rultusunda bir yonetim politikas1 izlemesine katkida bulunabilirler. Stirdi-
rilebilirlik ile birlesme ve devralmalarin baglantis1 bu noktada ortaya ¢ik-
maktadir.

Bir yatirim bi¢imi olan birlesme devralma (B&D) islemlerinde siirdii-
riilebilirlik ilkelerine uyum saglanmasi konusunda AB Kurumsal Siirdiirii-
lebilirlik Yonergesi’nde herhangi bir diizenleme bulunmamaktadir.
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Bununla birlikte birlesme ve devralmalar, Yonerge’deki ifadeyle “sirketin
korporatif yapisini yeniden yapilandirma ya da birlesme veya devralma yo-
luyla degistirmesi”, “onemli degisiklik”ler arasinda sayilmistir. Onemli de-
gisiklikler, sirketin 6zen tedbirlerini gozden gegirmelerini gerektiren haller
olarak belirtilmistir. Stirdiiriilebilirlik Yonergesi m. 15°te sirketler i¢in pe-
riodik izleme (gozetim, “monitor”) yukimliligl Ongdrilmiistiir. Yo6-
nerge’ye tabi olan sirketlerin diizenli olarak halihazirda uyguladiklar ted-
birleri gbzden gegirmeleri gerekmektedir. Sirketlerin faaliyetlerinde 6nemli
degisiklikler meydana geldigi takdirde, mevcut tedbirleri gozden gegirme-
leri ve gerektigi takdirde tedbirlerin degisiklige uyarlanmasi, giincellen-
mesi gerekmektedir.

Siirdiirtilebilirlik ilkelerine uyum zorunlulugu 6ngdriilmesi ve bu zo-
runlulugun soézlesmeler araciligiyla deger zincirleri ve bagli ortakliklara
yonelik etki dogurmasi, sirketlerin ESG’ye uyum saglamasini gerektir-
mekte, sirket birlesme, devralmalar1 ve hisse devirleri bakimindan da
onemli etkiler dogurmaktadir.

Birlesme ve devralmalar (B&D) yoniinden ilk etki “B&D due dili-
gence” incelemesine ESG incelemesinin de dahil edilmesi seklinde ortaya
cikmaktadir. ESG’nin dahil edilmesinin nedeni, devralinacak hedef sirketin
ya da devralan sirketin, anilan AB Y onergeleri kapsamindaki yiikiimliiliik-
lere tabii olmasi, ya da tabii olmasalar dahi, islem taraflarinin, sirket poli-
tikalarinin geregi olarak karsi tarafin faaliyetlerinin siirdiiriilebilirlik pren-
siplerine uygun olmasini beklemeleri olabilir. Bu durumda B&D due dili-
gence incelemesi kapsaminda, sirket faaliyetlerinin, ¢evreye, iklim degisik-
ligine, kiiresel 1sinmaya, insan haklarina etkileri ve bu acilardan dogurdugu
riskler, riskli faaliyetleri tespit edilip raporlanmaktadir. Son donemde hedef
sirketin ya da islemin tarafi olan sirketlerin siirdiiriilebilirlik ilkelerine
uyum saglayip saglamamasi, birlesme-devralma islemlerini akdetmek ko-
nusundaki stratejik kararlarda belirleyici olabilmektedir. Hatta son do-
nemde birlesme ve boliinmelere ESG’ye uyum saglama araci olarak bas-
vurulabildigi, sirketlerin ESG’ye uyum saglayabilmek amaciyla stirdiiriile-
bilirlik odakli “yesil birlesme devralmalara ya da bdliinmelere” yoneldigi
belirtilmektedir.
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ESG’nin B&D islemlerinde gozlemlenen diger etkisi, birlesme ya da
hisse devir sozlesmelerine siirdiiriilebilirlik ilkelerine uyumu saglamaya
yonelik hiikiimler dahil edilmesidir. Ozellikle hisse devir sdzlesmelerinde
“beyan ve tekeffiiller” maddesi kapsamina stirdiiriilebilirlik ile ilgili riskler
dahil edilebilmekte, bu risklerin geregi gibi yonetilmemesi ihtimaline yo-
nelik sdzlesme sonrasi sorumluluk ongoriilmektedir. Tebligimiz kapsa-
minda B&D due diligence incelemesine stirdiiriilebilirlik incelemesinin da-
hil edilmesi ile ilgili 6zellikler ile birlesme ve hisse devir sdzlesmelerinde
ve beraberinde akdedilebilecek pay sahipleri sozlesmelerinde dngdriilebi-
lecek siirdiiriilebilirlik kayitlari ele alinacaktir. Bu baglamda birlesme soz-
lesmelerinde hangi tiirde ve igerikteki kayitlarin 6ngoriilebilecegi, kayitla-
rin hisse devir sozlesmeleri ile TTK kapsamindaki birlesme sézlesmele-
rinde farklilasip farklilagsmayacagi, s6z konusu kayitlarin amag ve hiikiim-
leri, siirdiiriilebilirlik kayitlarinda 6ngdriilen taahhiitlerin ihlali durumunda
uygulanabilecek tazminat yaptirimi ve diger yasal, sozlesmesel ya da alter-
natif yaptirim imkanlar1 ve kayitlarin sorumluluga etkileri gibi alt bagliklar
ele alinacaktir.

Anahtar kelimeler: Kurumsal stirdiiriilebilirlik, birlesme devralma-
lar, ESG due diligence, siirdiiriilebilirlik kayitlari, beyan ve tekeffiiller, AB
Kurumsal Siirdiiriilebilirlik Ozen Yiikiimliliigii Yonergesi

Corporate Sustainability in M&A:
Due Diligence and Contractual Clauses

Abstract

Corporate sustainability is a corporate law approach that envisions
commercial companies taking measures against the risks their operations
pose in the areas of environment, human rights, and corporate governance
(collectively referred to as ESG). The shift from a voluntary, guideline-
based approach to a more binding and mandatory regulatory framework has
made it increasingly necessary for companies to ensure compliance with
these mandatory rules.

Within this transformation, the European Union has taken a leading
role through directives such as the EU Corporate Sustainability Due
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Diligence Directive (hereinafter, CSDDD), which imposes obligations on
companies exceeding certain thresholds in terms of employee count and
turnover. These companies are required to adopt comprehensive measures
to ensure sustainability throughout their own operations, their subsidiaries,
and their value chains. In parallel, companies exceeding certain thresholds
must also comply with risk reporting obligations under the Corporate Sus-
tainability Reporting Directive (CSRD). These obligations foreseen for
large-scale companies manifest as obligations on the members of the board
of directors (BoD) of the company, and failure to fulfil them may give rise
to their liabilities.

From the perspective of Turkish law, the CSDDD extends its scope to
non-EU companies under certain conditions. Therefore, large-scale Turkish
companies may be subject to; aside from the public disclosure requirements
regarding the implementation of sustainability principles imposed under
the Turkish Capital Markets Law legislation, the same obligations imposed
by the CSDDD if their sales volume within the EU reaches a certain
amount.

Furthermore, companies subject to the CSDDD must ensure that the
businesses in their value chains also comply with sustainability principles.
Article 18 of the Directive authorizes the EU Commission to develop
model contractual clauses to facilitate such compliance. Turkish companies
involved in the supply chains of EU-based companies may thus be indi-
rectly bound to comply with mandatory sustainability rules through con-
tractual obligations extending along the supply chain.

Compliance with sustainability regulations particularly requires com-
pany boards to take ESG considerations into account in their decisions and
actions. These mandatory obligations primarily target the company as a le-
gal entity and its board members. Provisions reflecting sustainability prin-
ciples may be incorporated into companies’ articles of association or inter-
nal regulations under Article 340 of the Turkish Commercial Code. More-
over, shareholders can also influence corporate sustainability. They may
consider ESG criteria when exercising their rights, vote accordingly in gen-
eral assemblies (e.g., oppose a merger that fails ESG standards), or include
ESG commitments in shareholders’ agreements. Institutional investors
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frequently demand the inclusion of sustainability provisions in investment
agreements, thereby may contribute to alignment of the company govern-
ance with sustainability objectives. This is where the link between sustain-
ability and mergers and acquisitions (M&A) emerges.

Although the CSDDD does not contain explicit provisions on M&A
transactions as a form of investment, it does identify mergers and acqui-
sitions (i.e., restructuring through mergers or acquisitions) as “significant
changes” that require reassessment of a company’s due diligence
measures. Article 15 of the Directive introduces a periodic monitoring ob-
ligation, requiring companies to regularly review and, where necessary,
update their existing measures. Structural changes within a company, such
as mergers or acquisitions, trigger this reassessment requirement.

The mandatory nature of sustainability obligations and their contrac-
tual extension throughout the value chain and group structures increase
both expectations and legal requirements concerning ESG compliance.
This has a notable impact on M&A transactions and share transfers.

One primary impact of sustainability in the M&A context is the inclu-
sion of ESG assessments in due diligence processes. The rationale may
be that either the target or acquiring company is already subject to CSDDD
obligations, or that even without formal requirement, one party may expect
the other to align with its sustainability policies. In such cases, the due dil-
igence process involves identifying and reporting risks and activities that
may negatively affect the environment, climate change, global warming,
and human rights. In fact, whether a target company complies with sustain-
ability principles can increasingly influence strategic decisions in M&A
transactions. Some companies are even pursuing “green M&A” or de-
mergers specifically to improve ESG alignment.

Another growing practice is the inclusion of sustainability-related
clauses in share purchase and merger agreements. In particular, sustain-
ability risks are being incorporated under representations and warranties,
and in case of failure to adequately manage these risks may give rise to
post-closing liability.
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This presentation will explore the inclusion of ESG considerations in
due diligence processes and the sustainability provisions that may be incor-
porated into share transfer agreements, merger agreements, and associated
shareholders’ agreements. It will address questions such as:

What types of sustainability clauses may be incorporated in merger or share
purchase agreements?, Do these clauses differ depending on whether they
appear in share purchase agreements or merger contracts under Turkish law?,
What are the purposes and legal implications of these clauses?,

What remedies and enforcement mechanisms (e.g., compensation, legal or
contractual sanctions) may apply in case of breach?, How do such provi-
sions affect legal liability?

Keywords: Corporate sustainability, mergers & acquisitions, ESG
due diligence, sustainability clauses, warranty & indemnity clauses, EU
CSDDD (Corporate Sustainability Due Diligence Directive)
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Ozet

Sirketler hukukunda siirdiiriilebilirlik kavraminin anlamlarindan biri
de sosyal siirdiiriilebilirliktir. Anonim sirketin faaliyetlerinin sosyal olarak
stirdiiriilebilir nitelikte olmasi, sirketin isletme konusu kapsaminda gergek-
lestirdigi islemlerde, sadece dogrudan ekonomik iligki igerisinde oldugu
miisterileriyle degil, dogrudan ya da dolayli olarak etkilesim igerisinde bu-
lundugu ¢aliganlar1 ve hatta isletmenin fiziki olarak faal bulundugu cevre-
deki kisilerle de ihtiyath bir durumda bulunmasini gerektirir. Esasinda sir-
ketler, salt kar amagli organizasyonlar olarak tanimlansa da bir sirketin sa-
dece ekonomik biiylimeyi hedefleyerek ve baska hicbir deger ve olguyu
dikkate almaksizin faaliyetlerini siirdiirmesi sadece kisitli bir zaman dilimi
icin miimkiin olabilir. Ciinkii, en nihayetinde faaliyet gosterdigi beseri ve
fiziksel ¢evre ile etkilesim igerisinde olmak zorunda olan sirketlerin, sadece
ve sadece kar elde etmeyi hedefledikleri ve faaliyetlerini de bu dogrultuda
devam ettirdikleri miiddetge, elestiri oklarini iistlerine ¢ekmeleri biiyiik
olasiliktir. O halde bir sirket, belirli bir dereceye kadar etkeni oldugu sosyal
ve cevresel kotiilesmenin olumsuz sonuglarini ortadan kaldirmak igin
azami ¢aba i¢cinde olmalidir. S6z konusu ekonomik ve sosyal kotiilesmenin
bir yonii, gelir dagilimindaki adaletsizlik ya da benzer nitelikteki olumsuz
ekonomik neticeler olabilir. Sirketler, belirli bir yonde gergeklesen servet
akisin1 daha ideal amagclar dogrultusunda yonlendirebilirlerse hem calisan-
lar1 hem de toplum nezdinde daha gii¢lii bir imaja sahip olurlar. Ciinki,
tecriibeler gostermistir ki insan odakli yaklasimdan uzak olan biiyiime he-
defleri ancak bir dereceye kadar siirdiiriilebilirdir.

Iste, sosyal siirdiiriilebilirligin cevreyle oldugu kadar ¢alisanlarla olan
iliskilerde de uzun vadeli olarak saglanabilmesinin yollarindan biri de birey
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merkezli sirket stratejilerinin bir parcasi olan ¢alisanlara hisse verilmesi
uygulamalaridir. Sirket ¢alisanlarina belirli bir karsilikla da olsa, hisse se-
nedi verilmesi bu kisilerin sirketin kurumsal hafizasini giiglendirecek se-
kilde daha uzun siireler i¢in is iliskilerine tutunmalarin1 saglar. Boylece,
calisanlara hisse verilmesi uygulamalari her seyden once, ¢alisanlarin gir-
ketle olan baglarini kuvvetlendirir, bu kisilerin aidiyetlerini artirir ve artan
calisma motivasyonuyla birlikte, ¢alisanlar sirketle olan iliskilerinde kisa
bir periyot i¢in gecerli ekonomik kaygilar yerine daha uzun bir dénemi kap-
sayacak sekilde uzun vadeli diisiinmeye baslarlar. Bu da sirketlerin sosyal
stirdiiriilebilirligine 6nemli bir katki saglar. Sosyal siirdiilebilirligin saglan-
mast, ¢calisanlarin oldugu kadar ve dogrudan, bizatihi sirket i¢in de bir iyi-
lesme anlamina gelir. Ozellikle, bir sirketin ¢alisanlarma sagladig1 (iicret-
leri digindaki) ekonomik ve sosyal katkilar, her zaman, daha nitelikli isgii-
clinlin de bu dzellikteki sirketlerde toplanmasini ve gelecek icin de s6z ko-
nusu sirketlerin bu yonde bir cekim merkezi haline gelmesini saglar.

Anonim sirketlerde ¢alisanlarin sirkete katilimina yonelik baslica dort
yontem uygulanmaktadir: Bu yontemlerden ilki, 6zkaynak tazminatidir
(equity compensation). Ozkaynak tazminati, sirket calisanlarina hisse se-
nedi verilmesi suretiyle yapilan ve onlar sirket ortagi haline getiren gayri-
nakdi bir tiir 6demedir. Bu tiir 6demeler sirket calisanlarina, alacaklar tic-
retin yerine dogrudan hisse senedi verilmesi ya da hisse senetlerinin bu ki-
silere indirimli bir fiyat {izerinden satilmasi seklinde yapilabilir. Ikinci y&n-
tem, calisanlara hisse senedi opsiyonlari (stock options) taninmasidir. Ge-
nel olarak opsiyon s6zlesmeleri, s6zlesmeyi satin alan kisiye sozlesmeye
konu olan varligi (konumuz agisindan 6rnegin hisse senedi) belirli bir ta-
rihte ve belirli bir fiyat lizerinden alma ya da satma hakki veren sdzlesme-
lerdir. Hisse senedi opsiyonlari ise, sirket calisanlarina sirket ile yaptiklar
s0zlesme geregince ve bu sozlesmede belirlenmis bir fiyat {izerinden belirli
bir tarihte sirketin hisselerini satin alma hakki tanimaktadir. Ugiincii yon-
tem, sarta bagl bir pay edinimini esas alan Restricted Stock Units’tir
(RSUs). Bu tiir pay edinimleri, ¢alisanlarin belirlenmis bir zaman dilimi
sonunda, baz1 kosullar1 tagtyor olmalar1 karsiliginda sirketin hisselerini ik-
tisap etme hakkini elde etmelerine dayanir. Bu kosullar, sirket ¢alisaninin
belirlenen siire sonunda mesleki ya da akademik agidan belirli bir merte-
beye gelmesine veya belirli bir miiddet (misal olarak 10 yil) sirkette
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caligmis olmasina yonelik olabilir. Bu tiir pay edinimleri, ¢alisanlarin sir-
ketlerde uzun bir zaman dilimi ge¢irmis olmalarina karsilik bir 6diil gibidir.
Dordiincii yontem, c¢alisan pay edinim planidir (Employee Stock Purchase
Plan (ESPP). Bu yontemle esasinda, sirket calisaninin sirketin paylarini in-
dirim yapilmig bir fiyat {izerinden satin almasina dayanir. Ancak bu plan,
sirket calisaninin sirkete dogrudan 6deme yapmasi seklinde degil, sirket
calisaninin aylik ya da yillik iicretinden kesintiler yapilarak pay bedelinin
tahsil edilmesiyle icra olunur. Calisanlarin bu sekilde pay edilmesi, taksitler
halinde yapilan 6demeler sebebiyle calisanin belirli bir miiddet icin de olsa
sirkette miistahdem durumunda kalmasini gerektirir. Bu da hem s6zlesme
istikrarin1 hem ¢aligan aidiyetini artirir. Yine de ¢alisan sirketten pay ikti-
sab1 i¢in belirlenmis periyottan once ayrilirsa, o ana kadar hesabinda birik-
mis olan tutar ¢alisana iade edilir.

Anonim sirketlerde, c¢alisanlarin sirketin ekonomik kaderine ortak
edilmesine yonelik hisse senedi verilmesi uygulamalarinin ¢alisanlari tes-
vik edici etkileriyle birlikte, onlarin sirkete sunduklar1 hizmet karsiliginda
aldiklar1 iicretten bagka, sirketin kendilerine saglayacagi hisselerden de be-
lirli bir diizeyde gelir saglayict 6zellikleri vardir. Sirkette istikrar ve gelir
paylasiminda adaleti saglamaya olan katkis1 yoniiyle hisse senedi verilmesi
uygulamalariin tiirleri bu ¢alismanin ana odak noktasidir. Bu ¢alismada
sirketlerin hangi yontemleri kullanarak hisse senedi teminiyle birlikte sos-
yal stirdiiriilebilirliklerini korumaya ¢alistiklar1 somut ve teorik diizeyde
sayisal orneklerle birlikte tartigilacaktir.

Anahtar Kelimeler: Anonim sirketler, siirdiiriilebilirlik, sosyal siirdii-
riilebilirlik, calisanlar, calisanlarin tesviki, hisse senedi verilmesi
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THE IMPACT OF SHARE ALLOCATION PRACTICES TO
EMPLOYEES IN JOINT-STOCK COMPANIES ON CORPORATE
SOCIAL SUSTAINABILITY

Abstract

One of the manifold interpretations of the notion of sustainability
within corporate law is that of social sustainability. For the activities of a
joint-stock company to possess a socially sustainable character, the
enterprise must, within the framework of its commercial operations,
maintain a state of prudence not merely vis-a-vis its clients with whom it
engages in direct economic relationships, but also with employees with
whom it interacts directly or indirectly, as well as with the individuals
residing within the physical environment wherein the company conducts
its activities. Indeed, although corporations are conventionally delineated
as profit-oriented entities, the mere pursuit of economic growth, to the
exclusion of all other values and phenomena, is sustainable only for a
circumscribed temporal interval. For, ultimately, corporations are
compelled to interact with their human and physical milieus; hence, so long
as they persist in operating with the singular objective of profit
maximization, they are highly susceptible to attracting the volleys of public
criticism. Thus, a corporation must, to the utmost extent, exert efforts to
eradicate the deleterious consequences of the social and environmental
deterioration in which it is complicit. One dimension of such economic and
social deterioration may be manifest in inequities in income distribution or
in other analogous adverse economic consequences. Should corporations
succeed in redirecting the current of wealth towards more idealistic
purposes, they will acquire a more robust image both among their
employees and within the broader society. For experience has demonstrated
that growth objectives devoid of human-centric approaches are sustainable
only up to a certain threshold.

Accordingly, one pathway towards ensuring the long-term
maintenance of social sustainability in employee relations, alongside
environmental considerations, is the implementation of employee share
allocation practices, which constitute a component of individual-centered
corporate strategies. Granting shares to employees—even in exchange for

75



Dog. Dr. Aydin Alber YUCE

certain considerations—enables these individuals to forge more enduring
ties to the corporation, thereby strengthening the institutional memory of
the enterprise. In this manner, employee share allocation practices, above
all, reinforce the employees’ bonds with the company, augment their sense
of belonging, and, accompanied by heightened motivation, shift their
orientation from immediate economic anxieties towards a long-term
perspective encompassing an extended temporal horizon. This, in turn,
contributes significantly to the social sustainability of the corporation. The
attainment of social sustainability signifies not only an amelioration for
employees but also, directly, an enhancement for the corporation itself. In
particular, the economic and social benefits (apart from salary) conferred
by the corporation upon its employees facilitate the aggregation of a more
qualified workforce within such enterprises and, for the future, render these
corporations as centers of attraction for talented individuals.

In joint-stock companies, four principal methodologies are employed
to facilitate employee participation: The first of these methods is equity
compensation. Equity compensation constitutes a form of non-cash
remuneration through which corporate shares are conferred upon
employees, thereby rendering them shareholders of the company. Such
compensations may be effectuated either by directly transferring shares
instead of salary or by selling shares to employees at a discounted price.
The second method is the provision of stock options to employees.
Generally, option contracts bestow upon the purchaser the right, but not the
obligation, to buy or sell the underlying asset (in our case, a share) at a
designated date and price. Stock options specifically grant corporate
employees, by virtue of contractual stipulations, the right to purchase
company shares at a predetermined price on a specified future date. The
third method is Restricted Stock Units (RSUs), which are predicated upon
conditional share acquisitions. This method entails that employees acquire
the right to obtain company shares upon fulfilling specific conditions after
a stipulated temporal period. These conditions may include achieving a
certain professional or academic level at the end of the period or completing
a specific tenure (for instance, ten years) within the company. Such
acquisitions are regarded as a reward for long-term service to the enterprise.
The fourth method is the Employee Stock Purchase Plan (ESPP). This

76



Anonim Sirketlerde Calisanlara Hisse Senedi Verilmesine Yo6nelik Uygulamalarin...

method, in essence, permits employees to purchase corporate shares at a
discounted price. However, this acquisition does not materialize through
direct payments by employees but rather through deductions from their
monthly or annual salaries. Through this system of installment payments,
employees are encouraged to maintain their employment status within the
company for a determined duration, thereby enhancing both contractual
stability and employee loyalty. Nevertheless, should an employee depart
prior to the expiration of the specified period for share acquisition, the
accumulated amount in their account is refunded.

In joint-stock companies, the practices of allocating shares to
employees, designed to integrate them into the economic fate of the
corporation, possess, alongside their incentivizing effects, the characteristic
of generating a secondary stream of income for employees in addition to
their wages. This study primarily focuses on the various types of share
allocation practices and their contributions towards ensuring corporate
stability and distributive justice. Within the scope of this study, the methods
by which corporations endeavor to preserve their social sustainability
through share allocation will be discussed both theoretically and with
concrete numerical illustrations.

Keywords: Joint-stock companies, sustainability, social sustainability,
employees, employee incentivization, share allocation
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Ozet

20. yiizyilin sonlarindan itibaren insanlarin diinya iizerindeki varligini
devam ettirebilmesi ve siirdiiriilebilirligin saglanabilmesi i¢in son derece
onem tasiyan konularda (iklim degisikligi, cevre kirliligi, yetersiz is sagligt
ve giivenligi, ayrimcilik, gelir adaletsizligi vb.) meydana gelen olumsuz et-
kilerin 6nemli bir kismina, biiyiik sermayeleri yoneten sirketlerin faaliyet-
lerinin neden oldugu kabul edilmektedir. Bu itibarla s6z konusu sorunlar
karsisinda sirketlerden sorumlu bir sekilde davranarak aktif olarak eyleme
gecmeleri beklenmektedir.

Kurumsal yonetim (corporate governance) ilkeleri, paylar1 borsada is-
lem gdren anonim sirketler basta olmak {izere esasen biitiin sirketlerin etkin
ve verimli bir bigimde yonetilmesini ve kontrol edilmesini hedeflemekte-
dir. Bu kapsamda sirket yonetiminin karar alirken yalnizca pay sahiplerinin
cikarlarint (pay sahibi onceligi/shareholder primacy) degil, tim paydasla-
rin (stakeholders) menfaatlerini dikkate almasiin yonetimde ve kontrolde
etkinlik saglayacagini kabul etmektedir. Kurumsal siirdiiriilebilirlik ise sir-
ketlerin uzun vadeli deger yaratmaya odaklanarak, karar mekanizmalarinda
cevresel, sosyal ve yonetisim faktorlerine bagh risklerin tespiti ile bu risk-
lerin etkin bir sekilde yonetilmesini hedefe koymaktadir. Bunun i¢in sirket-
ler paydas merkezli modeller olusturmali, paydaslarla etkili iletisim kanal-
lar1 gelistirmeli ve isbirligi saglamalidirlar.

Paydas menfaatlerinin gozetilebilmesi maksadiyla her sirketin kendi
organizasyonu ve faaliyeti agisindan paydas ¢evresini dikkatli bir bicimde
belirlemesi 6nem tasimaktadir. Bu konu sirketlerin istigal konularina goére
degisiklik gosterse de genel itibariyle i¢ paydaslar yoneticiler, pay sahip-
leri, mevcut/potansiyel yatirimcilar, ¢alisanlar ve sendikalar ve is¢i temsil-
cilerinden olusurken; dis paydaslar alacaklilar, miisteriler ile tedarik¢iler
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ve onlarin ¢alisanlari, tiiketiciler, finansal kurumlar, kamu otoriteleri, sivil
toplum kuruluslar1 (S7TK), medya ve kamuoyu, yerel halk, ¢cevre ve doga
seklinde ifade edilebilir. Paydas katilimi ise sirketlerin meydana getirdigi
cevresel ve sosyal etkilerin anlagilmasina ve kurumsal siirdiiriilebilirlikle
ilgili risk ve firsatlarin degerlendirilmesine imkan veren bir siiregtir. Pay-
daslarin sirketin karar alma siirecine dogrudan veya dolayli bir sekilde
etki etmesine imkan tantyan paydas katiliminin etkinligi, paydaslar ile sir-
ketler arasindaki agik iletisime ve giivene dayali bir diyalog gelistirilme-
sine baghdir. Paydas katilimi1 paydaslara taninacak bilgilendirilme, dani-
silma ve sikayet haklari, yonetimde temsil (birlikte karar alma) ve kont-
rol, finansal katilim ve pay sahipligi yoluyla katilim gibi farkli formlarda
karsimiza ¢ikabilir.

Belli menfaat gruplarinin ¢ikarlarinin korunmasi i¢in Tiirk hukukunda
paydas katilimina imkan veren bazi diizenlemelere yer verildigi sdylenebi-
lir. Burada temel diizenlemelerin Sermaye Piyasasi Kurulu tarafindan 6n-
goriilen Kurumsal Yonetim Tebligi (/-17.1) ekinde yer alan Kurumsal Y 6-
netim Ilkeleri 3.baglikta ele alian “Menfaat Sahipleri” kisminda ve “Siir-
diiriilebilirlik Ilkeleri Uyum Cercevesi” kapsaminda ele alindig1 goriilmek-
tedir. Ancak s6z konusu diizenlemelerin tavsiye niteliginde 6ngoriilmiis ol-
masi ve yalnizca paylar1 borsada islem goren sirketleri kapsamasi diizenle-
melere uyumu sinirlandirmaktadir. Konuya daha genis kapsamdan yakla-
sildiginda 6102 sayili Tiirk Ticaret Kanunu (77K) m.334°deki kamu tiizel
kisilerine yonetimde temsil edilme imkani; sarta bagl sermaye artirimi yo-
luyla alacaklilara ve c¢alisanlara pay sahipligi yoluyla katilim imkani
(m.463); finansal katilim agisindan ¢alisanlara ve is¢ilere kara istirak im-
kan1 (m.339/2-f, 552); bilgilendirilme hakki bakimindan sermaye azaltimi
(m.474-475) ve tasfiye asamasinda (m.541) alacaklilara ¢agr1 yapilmasi;
internet sitesi agma ylkimliligi (m.1524); Ticaret Bakanliginin menfaat
sahiplerinin haklarin1 korumak adina fesih davasi agma imkani (m.210 ve
353) gibi diizenlemeler 6rnek olarak verilebilir. S6z konusu hiikiimlere ba-
kildiginda genel itibariyle ¢ok sinirlt bir paydas cevresine yer verildigi,
paydaslarin goriislerine ancak sinirli konularda bagvuruldugu gézlemlen-
mektedir. Bu itibarla ilgili diizenlemeler menfaat sahiplerinin ¢ikarlarini
gozetmek noktasinda yetersiz kalmaktadir. Ayrica mevcut hiikiimlerin etkin
sekilde kullanilip kullanilmadigi yahut paydas menfaatlerini gergek
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anlamda saglamaya yonelik olup olmadigi sorunlar1 da bu noktada karsi-
miza ¢ikmaktadir.

Paydas katiliminin etkin sekilde saglanabilmesi i¢in dncelikle sirketin
paydaslarim1 dogru bir sekilde tespit etmesi, bunun i¢in kilit paydaslarini
belirlemesi ve paydas haritalar1 ¢gikarmasi gereklidir. Alinacak operasyonel
ve stratejik kararlarin paydas menfaatlerini etkileyecek olmasi halinde sir-
ketlerin bilgilendirme ylikiimliiliigiinii yerine getirmesi (foplantilar diizen-
leyerek, bilgilendirici dokiimanlar hazirlayarak veya paydaslarin bilgi ala-
bilecekleri bir birim kurarak vb.), paydaslarin menfaatlerini dogrudan et-
kileyecek konularda goriislerine bagvurulmasi (anketler diizenleyerek veya
paydas temsilcilerine damisarak yahut sendika/tiiketici birlikleri/cevreyi
korumaya yonelik STK gibi kurumlara danigilmasi vb.) ve menfaatlerinin
zarar gordiigii/gorebilecegi hususlarda bu durumu sirkete bildirebilecekleri
etkin sikayet/geribildirim mekanizmalarinin (sikayetler icin cagri hatti
olusturulmasi, bu konu ile ilgilenecek bir birim kurulmasi ve bu birimin
voneticilere rapor vermesi vb.) olusturulmasi gereklidir. Bu mekanizmala-
rin paydaslarin menfaatlerinin karar verici pozisyondaki yoneticilere akta-
riminin saglanmasina yonelik olmasi elzemdir. Bu tiir bilgi akis1 olmaksi-
zin, sorumlu davranigin ortaya ¢ikabilmesi pek miimkiin degildir. Bunun
Otesinde anasozlesmede Ongoriilmesi suretiyle paydaglara yonetimde bir
temsilci bulundurma hakkimin taninmast ele almabilir. Ogretide ele alindig1
iizere yonetim kuruluna “paydas yonetici”’lerin atanmasi yahut paydaslarin
“aday gosterme” hakkinin bulunmasi gibi 6neriler bu noktada tartismaya
acilabilir. Bunun disinda paylar1 borsada islem goren sirketlerin tabi oldugu
kurumsal yonetim ilkelerinin bir geregi olan “bagimsiz yonetim kurulu
tiyesi’nin diger sermaye sirketleri i¢cin de atanmasi, bu kisilere farkli men-
faat gruplarinin cikarlarimin korunmasi adina gorevler tanimlanmasi da
giindeme getirilebilir.

25 Temmuz 2025 tarihinde yiirtirliige giren Avrupa Birligi Kurumsal
Siirdiiriilebilirlik Ozenli Etki Degerlendirmesi (Ozen Yiikiimliiliigii) Y 6ner-
gesi (European Union Directive on Corporate Sustainability Due Dili-
gence-CSDDD) ile insan haklarina ve gevreye saygi gosterme sorumlulugu
baglaminda sirketlerin 6zen yiikiimliiligiinii somutlastiran baz1 diizenle-
meler ongoriilmektedir. CSDDD hiikiimleri Tiirk sirketler bakimindan dog-
rudan bir uygulama alanina sahip olmasa da AB pazarindaki sirketlerin te-
darik zincirleri igerisinde ciddi is potansiyeline sahip Tirk sirketleri
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acisindan bu kurallara uyum 6zel bir 6nem arz etmektedir. Bu diizenleme-
lerin 6nemli bir pargasi, paydas katiliminin saglanabilmesi adina paydaslar
ile bilgi aligverisi yapilmasini saglayacak bilgilendirilme, sikayet mekaniz-
malarmin olusturulmasidir. Bilgilendirme yiikiimliiliigii acisindan sirketler
iistlendikleri yiikiimliiliikler bakimindan paydaslarin bilgilendirilmesi kap-
saminda, insan haklar1 ve ¢evre ilizerindeki mevcut ve potansiyel olumsuz
etkilerine ve buna kars1 alinacak dnlemlere dair 6zenli etki degerlendirme-
lerine (Human Rights Due Diligence-HRDD) iliskin bir raporu her yil in-
ternet sitelerinde kamuya agik sekilde yayinlamakla yiikiimliidiirler. Ayrica
bu konudaki degerlendirmelerini yaparken sirketin paydaslariyla istisare
etmesi gerekmektedir. Bunun disinda CSDDD m. 14 ile hem iiye devletlere
sirketlerin veya is ortaklarinin insan haklar1 ve ¢evre lizerindeki olumsuz
etkilerinin, bizzat zarara ugrayanlar veya bu kisiler adina insan haklar sa-
vunuculari, STK lar, sendikalar veya is¢i temsilcileri, olumsuz gevresel et-
kinin sikayete konu alanla ilgili STK’lar gibi kisi ve kurumlar tarafindan
kendilerine sikayet edilebilmesini saglayacak yargi dis1 bir sikayet meka-
nizmast olusturma yiikiimliiliigii yiiklemekte hem de sirketlerden kendi ig-
lerinde operasyonel bir sikayet mekanizmasi olusturmasi beklenmektedir.
Bu noktada sirketler, sikayette bulunan kisi veya kuruluslarin kimliginin
gizliligini saglama ve sikayetcinin sirketle bagimli bir iligki i¢inde olmasi
durumunda herhangi yaptirrma maruz birakilmamas: veya gilivenliginin
tehlikeye atilmamasi i¢in makul tedbirleri alma yiikiimliligi altindadir.
Sirketlerin hem devlete hem de kendilerine yapilan sikayet hakkinda pay-
daglarla bir araya gelerek onlar1 bilgilendirmesi ve bu konuda gerekli adim-
lar1 onlara danisarak atmalidir.

Calismamizda paydas menfaati ve katilimi1 kavramini inceleyerek, et-
kin paydas katilimi i¢in sirketlerin neler yapabilecekleri, bu noktada 6zel-
likle bilgilendirilme, danisilma ve sikayet haklar1 bakimindan 6ngoriilebi-
lecek mekanizmalar ele alinacaktir. Bu noktada CSDDD iizerinde bir ince-
leme yaparak, Tiirk hukuku agisindan yasal mevzuatta, anasézlesmede ve
davranis kurallar1 (code of conduct) gibi belgelerde ongoriilebilecek diizen-
lemeler tartigmaya agilacaktir.

Anahtar Sozciikler: Kurumsal Siirdiiriilebilirlik, Paydas Katilimi, Si-
kayet Mekanizmalari/Prosediirleri, Kurumsal Siirdiiriilebilirlik Ozenli Etki
Degerlendirmesi Yonergesi (CSDDD), Anasézlesmedeki Siirdiiriilebilirlik
Kayitlar
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ARTICLES OF ASSOCIATION CLAUSES ON STAKEHOLDER
ENGAGEMENT AND COMPLAINTS MECHANISMS IN THE
CONTEXT OF CORPORATE SUSTAINABILITY IN CAPITAL

COMPANIES

Abstract

Since the late 20th century, it has been accepted that a significant
portion of the negative impacts on issues that are vital for the continuation
of human existence on earth and ensuring sustainability (climate change,
environmental pollution, inadequate occupational health and safety,
discrimination, income inequality, etc.) are caused by the activities of
companies that manage large capitals. In this respect, companies are
expected to act responsibly and take active action against these problems.

Corporate governance principles aim to ensure that all companies,
especially listed joint stock companies, are managed and audited
effectively and efficiently. In this context, it is accepted that the company
management should consider not only the interests of shareholders
(shareholder primacy) but also the interests of all stakeholders when
making decisions, which will ensure efficiency in management and control.
Corporate sustainability aims to identify risks related to environmental,
social and governance factors in decision-making mechanisms and to
manage these risks effectively by focusing on long-term value creation. For
this purpose, companies should create stakeholder-centred models, develop
effective communication channels with stakeholders and ensure
cooperation.

In order to safeguard stakeholder interests, it is important for each
company to carefully identify its stakeholder environment in terms of its
own organisation and activities. Although this issue varies according to the
fields of activity of the companies, in general, internal stakeholders consist
of managers, shareholders, current/potential investors, employees and trade
unions and labour representatives, while external stakeholders can be
expressed as creditors, customers and suppliers and their employees,
consumers, financial institutions, public authorities, non-governmental
organisations (NGOs), media and public opinion, local communities,
environment and nature. Stakeholder engagement is a process that enables
understanding the environmental and social impacts of companies and
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assessing the risks and opportunities related to corporate sustainability. The
effectiveness of stakeholder engagement, which allows stakeholders to
directly or indirectly influence the decision-making process of the
company, depends on the development of a dialogue based on open
communication and trust between stakeholders and companies.
Stakeholder engagement can take different forms such as information,
consultation and complaint rights, representation in management (joint
decision-making) and control, financial participation and participation
through shareholding.

To protect the interests of certain stakeholder groups, it can be said
that some regulations enabling stakeholder participation are included in
Turkish law. It is seen that the main regulations are addressed in the
“Stakeholders” section under the 3rd title of the Corporate Governance
Principles in the annex of the Communiqué on Corporate Governance (II-
17.1) of the Capital Markets Board and within the scope of the
“Sustainability Principles Compliance Framework”. However, the
advisory provisions of these regulations and the fact that they only cover
companies whose shares are traded on the stock exchange limit compliance
with the regulations. When the issue is approached from a broader scope,
the possibility of representation of public legal entities in the management
in Article 334 of the Turkish Commercial Code No. 6102 (TCC); the
possibility of participation to creditors and employees through share
ownership through contingent capital increase (Article 463); the possibility
of profit participation to employees and labourers in terms of financial
participation (Article 339/2-f, 552); the right to call creditors during capital
reduction (Art.474-475) and liquidation (Art.541); the obligation to open a
website (Art.1524); and the possibility for the Ministry of Trade to file a
dissolution lawsuit to protect the rights of stakeholders (Art.210 and 353)
can be given as examples. When the provisions in question are analysed, it
is observed that a very limited stakeholder circle is included in general, and
the opinions of stakeholders are consulted only on limited issues. In this
respect, the relevant regulations are insufficient to protect the interests of
stakeholders. In addition, the problems of whether the existing provisions
are used effectively or whether they are intended to ensure stakeholder
interests in real terms also arise at this point.
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To ensure effective stakeholder engagement, the company must first
identify its stakeholders accurately, identify its key stakeholders and
develop stakeholder maps. If the operational and strategic decisions to be
taken will affect stakeholders’ interests, companies should fulfil their
obligation to inform (by organising meetings, preparing informative
documents or establishing a unit where stakeholders can receive
information, etc.), consult stakeholders on issues that will directly affect
their interests (by organising surveys or consulting stakeholder
representatives or consulting institutions such as trade unions/consumer
unions/NGOs for environmental protection etc.) and occur effective
complaint/feedback mechanisms (hotline for complaints, establishment of
a unit to deal with this issue, and this unit reporting to the managers etc.)
where they can report this situation to the company in cases where their
interests are/may be harmed. It is essential that these mechanisms are
geared towards ensuring that stakeholders’ interests are conveyed to
managers in decision-making positions. Without such a flow of
information, it is not possible for responsible behaviour to emerge.
Furthermore, the right of shareholders to have a representative in the
management may be considered, if it is stipulated in the articles of
association. As discussed in the doctrine, proposals such as the appointment
of “stakeholder directors” to the board of directors or “the right of nominate
candidates” for board of directors may be opened to discussion at this
point. In addition, the appointment of “independent board members”,
which is a requirement of the corporate governance principles to which
listed companies are subject, for other capital companies, and the
assignment of duties to these persons in order to protect the interests of
different interest groups may also be brought to the agenda.

The European Union Directive on Corporate Sustainability Due
Diligence (CSDDD), which entered into force on 25 July 2025, stipulates
certain regulations that concretise the duty of care of companies in the
context of the responsibility to respect human rights and the environment.
Although the provisions of the CSDDD do not have a direct application
area for Turkish companies, compliance with these rules is of particular
importance for Turkish companies with significant business potential
within the supply chains of companies in the EU market. An important part
of these regulations is the establishment of information and complaint
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mechanisms that will enable the exchange of information with stakeholders
in order to ensure stakeholder participation. In terms of the disclosure
obligation, companies are obliged to publicly publish a report on Human
Rights Due Diligence (HRDD) on their current and potential negative
impacts on human rights and the environment and the measures to be taken
against these impacts on their websites every year within the scope of
informing stakeholders in terms of the obligations they undertake. The
company is also required to consult with its stakeholders in making its
assessments in this regard. Furthermore, Article 14 of the CSDDD both
imposes an obligation on Member States to establish a non-judicial
complaint mechanism to ensure that the adverse human rights and
environmental impacts of companies or their business partners can be
complained to them by persons and institutions such as human rights
defenders, NGOs, trade unions or labour representatives, NGOs related to
the area of complaint of the adverse environmental impact, on behalf of
those who are personally harmed or on their behalf, and companies are
expected to establish an internal operational complaint mechanism. At this
point, companies are under the obligation to ensure the confidentiality of
the identity of the person or organisation making the complaint and to take
reasonable measures to ensure that the complainants are not subjected to
any sanctions, or their safety is not jeopardised if they are in a dependent
relationship with the company. Companies should meet with stakeholders
to inform them about complaints made both to the state and to themselves,
and should take necessary steps in consultation with them.

In our study, we will examine the concept of stakeholder interest and
participation, what companies can do for effective stakeholder
participation, and the mechanisms that can be envisaged at this point,
especially in terms of information, consultation and complaint rights. At
this point, we will examine the CSDDD and discuss the regulations that
can be foreseen in the legal legislation, articles of association and
documents such as code of conduct in terms of Turkish law.

Keywords: Corporate Sustainability, Stakeholder Engagement,
Complaints Mechanisms/Procedures, Corporate Sustainability Due
Diligence Directive (CSDDD), Sustainability Clauses in Articles of
Association
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Ozet

Sirketler, yiiriittiikleri faaliyetleri ile sadece kendilerine yonelik finan-
sal anlamda degil, ayn1 zamanda ¢evresel ve sosyal alana da etkide bulu-
nurlar. Bu etki g6z 6niinde bulundurularak, sirketlerden ESG (environmen-
tal, social, governance) (¢evresel, sosyal, yonetisim) politikalar1 benimse-
mesi beklenmektedir. Benimsenen politikalar, ESG faktorlerinin sirketin
faaliyeti ile iligkilendirilmesi olarak ortaya ¢ikmakta ve buna yonelik bildi-
rim ise raporlama araciligiyla saglanmaktadir. Esasen siirdiiriilebilirlige
iliskin farkindalik ortaya ¢ikana kadar, sirketler raporlama kavramindan
yalnizca finansal anlamdaki raporlamayi (financial reporting) anlamaktay-
ken, benimsenen ESG politikalariyla baglantili ayr1 bir raporlama yapma
gerekliligi de ortaya ¢ikmistir. Genellikle siirdiiriilebilirlik raporlamasi ola-
rak isimlendirilen bu raporlama tiirli, finansal anlamdaki raporlamadan
ayirt edilmek lizere “finansal olmayan raporlama (non-financial repor-
ting)” olarak kabul edilmektedir. 6102 sayil1 Tiirk Ticaret Kanunu (TTK)
da esas olarak, finansal anlamdaki raporlamaya yonelik diizenlemelere yer
vermektedir. Gergekten ticari defterlere iliskin TTK m. 64 ve devamindaki
hiikiimlerde finansal tablolar ve onun birer parcasi olan bilanco ile gelir
tablosunun tutulmasi 6ngoriilmektedir. Siirdiiriilebilirlik raporlamasinin
TTK’ya yonelik ilk yansimast ise 2/6/2022°de 7408 sayilt Kanun ile ger-
ceklesmistir. Anilan Kanunla TTK m. 88’e eklenen 6. fikra ile “Kamu Go-
zetimi, Muhasebe ve Denetim Standartlart Kurumu, belirledigi isletmeler
ve kuruluslar icin uygulamada birligi ve siirdiiriilebilirlige iliskin raporla-
malarin uluslararast alanda gegerliligini saglamak amaciyla uluslararasi
standartlarla uyumlu olacak sekilde Tiirkiye Stirdiiriilebilirlik Raporlama
Standartlarim belirlemeye ve yayimlamaya yetkilidir. Belirli alanlart dii-
zenlemek ve denetlemek tizere kanunla kurulan kurum ve kurullar, Tiirkiye
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Stirdiiriilebilirlik Raporlama Standartlarina uygun olmak sartiyla, kendi
alanlart igin gegerli olacak standartlarla ilgili olarak ayrintiya iliskin dii-
zenlemeler yapabilir”” hitkmi 6ngoriilmiistiir. Keza 3/11/2022°de 7420 sa-
yil1 Kanun’la 660 sayili Kamu Gozetimi, Muhasebe ve Denetim Standart-
lar1 Kurumunun Tegkilat ve Gorevleri Hakkinda Kanun Hiikmiinde Karar-
name (KGK KHK) m. 9/1-6 hiikmiiyle Kurulun gérev ve yetkileri arasina
“Uluslararas: standartlarla uyumlu olacak sekilde Tiirkiye Stirdiiriilebilir-
lik Standartlarin belirlemek ve yayimlamak, gerektiginde degisik igletme
biiyiikliikleri ve sektorler itibariyla farklh diizenlemeler yapmak, bu konu-
larda denetim yapacaklart yetkilendirmek ve gozetime tabi tutmak™ da ek-
lenmistir. S6z konusu hiikiimlerde 6ngoriilen yetkisine dayanarak KGK, —
liste halinde— sirket tiirleri ve sirketin aktif toplami, yillik net satig hasilati
ile ¢alisan sayis1 dlgiitlerine gore siirdiiriilebilirlik raporlamasi yapma zo-
runlulugu olan sirketleri belirlemistir. Anilan raporlamada esas alinacak
standartlar ise Tirkiye Finansal Raporlama Standartlar1 (TSRS)’dir. Bu
Standartlar, Uluslararas1 Siirdiiriilebilirlik Standartlart Kurulu (Internatio-
nal Sustainability Standards Board-1SSB) tarafindan yayimlanan Standart-
lar1 esas almistir. Bununla birlikte belirtelim ki, Kurumsal Siirdiirtilebilirlik
Raporlama Direktifi'ne (Corporate Sustainability Reporting Directive-
CSRD’ye) dayanarak yayimlanan Avrupa Siirdiiriilebilirlik Raporlama
Standartlar1 da (European Sustainability Reporting Standards-ESRS de)
bulunmakta olup, Avrupa ile iligkili Tiirkiye’deki sirketlerin bu standartlari
da g6z onilinde tutmasi gerekebilecektir. Yani sirketlerin karsisinda iki farkl
Standart bulunmaktadir. Gergi ISSB Standartlar1 ile ESRS arasinda Birlikte
(Miisterek) Calisilabilirlik Kilavuzu da bulunmaktadir. Yine, ISSB’nin ya-
yinladig1 Standartlarin yani sira ilave yiikiimliiliiklerin de yerine getirilmesi
halinde ESRS gerekliliklerinin saglanabilmesine imkan taninmistir. Fakat
yine de Tiirkiye’deki bir sirketin, KGK Karar1 kapsaminda zorunlu bi¢imde
tabi olmasi1 hali bir tarafa birakilirsa, TFRS’yi1 mi yoksa ESRS’yi mi esas
almas1 gerektigine yonelik tereddiitler ¢ikabilecektir. Iste bu hususta esas
sozlesmede bir diizenleme yapilip yapilamayacag tartigilabilecektir. Calis-
mamizda TTK m. 340 hiilkmii de goz 6ntlinde bulundurularak bu husus de-
gerlendirilecektir.

Stirdiiriilebilirlik raporlamasi, TFRS 1°de finansal raporlamanin bir
parcasi olarak kabul edilmekte ve finansal raporlamanin stirdiiriilebilirlikle
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ilgili finansal agiklamalar1 da i¢erdigi yine aymi Standart ’ta agikca belirtil-
mektedir. Fakat TTK’da buna iliskin acik bir hiikiim 6ngoriilmemis; yal-
nizca 88. maddenin son fikrasinda KGK’ya yetki verilmekle yetinilmistir.
Bu sebeple TTK’da finansal raporlamaya baglanan sonuglarin siirdiirtilebi-
lirlik raporlamasi1 bakimindan da uygulanip uygulanamayacagi belirsizdir.
Ornegin TTK m. 420/1°de finansal tablolarin miizakeresi ve buna bagli ko-
nular kavraminin kapsamina siirdiirtilebilirlik raporlamasi da girecek mi-
dir? Ya da olagan genel kurul toplantisinda yer alan giindem maddelerini
belirleyen TTK m. 409/1’in kapsaminda siirdiiriilebilirlik raporlamasi da
kabul edilebilir mi? Keza TTK m. 375/1-(c)’de muhasebe ve finansal plan-
lama gibi hususlarda gerekli diizenin kurulmasi ve ayn1 fikranin (f) ben-
dinde yillik faaliyet raporu ve kurumsal yonetim agiklamasinin diizenlen-
mesi yonetim kurulunun devredilemez ve vazgegilemez gorev ve yetkile-
rinden sayilmaktadir. Sayilan tiim bu goérev ve yetkiler ile siirdiiriilebilirlik
raporlamasinin hazirlanmasi gorevi iliskilendirilebilir mi? Bu baglantinin,
esas s0zlesmeye konulabilecek bir hiikiim ile kurulup kurulamayacag ¢a-
lismamiz kapsaminda degerlendirilecek hususlardan bir digeridir. Yine yo-
netim kurulunun finansal tablolar ve yillik faaliyet raporunu hazirlama yti-
kiimiinii 6ngoren TTK m. 514 de bu baglamda tartisilabilecek hiikiimler-
dendir. Ote yandan TTK m. 515°te 6ngoériilen diiriist resim ilkesinin de siir-
diirtilebilirlik raporlamasi ile ilgisinin esas s6zlesmeye konulabilecek bir
hiikiimle kurulup kurulamayacagi ¢alismamiz kapsaminda incelenecektir.

Son olarak, siirdiiriilebilirlik raporlamasinin igerigi TSRS’lere gore
tespit edilmektedir. Buna gore TSRS 1°de yonetigim, strateji, risk yonetimi,
metrik ve hedeflere iligkin aciklama sunulmasimi 6ngdrmektedir. Ayrica
TSRS 1°de raporda yer alan bilginin niteliksel 6zelliklerinden de bahsedil-
mektedir. Bu 6zelliklerden biri olan 6nemlilik (materiality) (TSRS 1 parag-
raf 17, 18) kavraminin i¢eriginin esas so6zlesmeyle belirlenip belirlenmeye-
cegi de calismamizin konusunu olusturmaktadir.

Anahtar Sozciikler: Siirdiiriilebilirlik, Raporlama, Anonim girket,
Esas sozlesme, Finansal tablolar
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EVALUATION OF THE PROVISIONS ON SUSTAINABILITY
REPORTING IN THE ARTICLES OF ASSOCIATION IN
ACCORDANCE WITH THE TURKISH COMMERCIAL CODE

Abstract

With their activities, companies have an impact not only on
themselves financially, but also on the environmental and social spheres.
Considering this impact, companies are expected to adopt ESG
(environmental, social, governance) policies. Adopted policies emerge as
the association of ESG factors with the company's activities and the
notification of this is provided through reporting. In fact, until the
emergence of sustainability awareness, companies understood the concept
of reporting only in financial reporting, but the need for separate reporting
in connection with the ESG policies adopted has also emerged. This type
of reporting, often referred to as sustainability reporting, is recognised as
‘non-financial reporting’ to distinguish it from financial reporting. The
Turkish Commercial Code No. 6102 (TCC), in principle, includes
regulations regarding financial reporting. Indeed, Article 64 and the
following provisions of the TCC on commercial books stipulate the
keeping of financial statements and the balance sheet and income
statement, which are part of these statements. The first reflection of
sustainability reporting on the TCC was realised on 2/6/2022 with the Law
No. 7408. Paragraph 6 added to Article 88 of the TCC by the
aforementioned Law stipulates that ‘The Public Oversight, Accounting and
Auditing Standards Authority is authorised to determine and publish the
Turkish Sustainability Reporting Standards in accordance with
international standards in order to ensure unity in practice and international
validity of sustainability reporting for the enterprises and institutions it
determines. Institutions and boards established by law to regulate and
supervise certain fields may make detailed regulations regarding the
standards applicable to their fields, provided that they comply with the
Turkish Sustainability Reporting Standards.” Likewise, with Law No. 7420
on 3/11/2022, Article 9/1-6 of the Decree Law No. 660 on the Organisation
and Duties of the Public Oversight, Accounting and Auditing Standards
Authority (KGK Decree Law No. 660) added the following to the duties
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and powers of the Board: ‘To determine and publish Turkish Sustainability
Standards in line with international standards, to make different regulations
for different business sizes and sectors when necessary, to authorise and
supervise those who will conduct audits on these issues’. Based on the
authorisation stipulated in the aforementioned provisions, POA has
determined - in a list - the companies that are obliged to make sustainability
reporting according to the types of companies and the criteria of the
company's total assets, annual net sales revenue and number of employees.
The standards to be taken as basis in the said reporting are the Turkish
Financial Reporting Standards (TSRS). These Standards are based on the
Standards published by the International Sustainability Standards Board
(ISSB). However, it should be noted that there are also European
Sustainability Reporting Standards (ESRS) published on the basis of
CSRD, and companies in Turkey that are related to Europe may need to
take these standards into consideration. In other words, companies are
faced with two different Standards. There is also Interoperability Guidance
between ISSB Standards and ESRS. Again, it is also possible to fulfil the
requirements of the ESRS if additional obligations are fulfilled in addition
to the Standards published by the ISSB. However, there may still be
hesitations as to whether a company in Turkey should adopt TFRS or
ESRS, leaving aside the mandatory application of the KGK Decision. In
this regard, it may be discussed whether a regulation can be made in the
articles of association. In our study, this issue will be evaluated by taking
Article 340 of the TCC into consideration.

Sustainability reporting is recognised as a part of financial reporting
in TFRS 1 and it is clearly stated in the same Standard that financial
reporting also includes sustainability-related financial disclosures.
However, the TCC does not stipulate an explicit provision in this regard,
and only authorises the KGK in the last paragraph of Article 88. Therefore,
it is unclear whether the consequences of financial reporting under the TCC
can also be applied to sustainability reporting. For example, will
sustainability reporting be included within the scope of the concept of
discussion of financial statements and related matters under Article 420/1
of the TCC? Or can sustainability reporting also be accepted within the
scope of Article 409/1 of the TCC, which determines the agenda items of
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the ordinary general assembly meeting? Likewise, Article 375/1-(c) of the
TCC lists the establishment of the necessary order in matters such as
accounting and financial planning, and subparagraph (f) of the same
paragraph lists the preparation of the annual report and corporate
governance disclosure as the inalienable and inalienable duties and powers
of the board of directors. Can all these duties and powers be associated with
the duty to prepare sustainability reporting? Whether this connection can
be established through a provision that can be included in the articles of
association is another issue to be evaluated within the scope of our study.
Article 514 of the TCC, which stipulates the obligation of the board of
directors to prepare financial statements and the annual report, is also one
of the provisions that may be discussed in this context. On the other hand,
whether true and fair view stipulated under Article 515 of the TCC can be
related to sustainability reporting through a provision that may be included
in the articles of association will be analysed within the scope of our study.

Finally, the content of sustainability reporting is determined according
to TSRS. Accordingly, TSRS 1 requires disclosures on governance,
strategy, risk management, metrics and targets. In addition, TSRS 1 also
mentions the qualitative characteristics of the information in the report.
Whether the content of materiality, which is one of these characteristics
(paragraph 17, 18 of TSRS 1), should be determined by the articles of
association is the subject of our study.

Keywords: Sustainability, Reporting, Joint stock company, Articles of
association, Financial statements
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Ozet

Siirdiiriilebilirlik anlayisinin merkezinde mevcut ve gelecek kusakla-
rin ihtiyaglarinin kesintisiz sekilde karsilanabilmesi imkaninin korunmasi
yatmaktadir. Bu hedefin gergeklestirilmesinde isletmelere diisen rol kurum-
sal stirdiiriilebilirlik kavrami ile tanimlanir. Buna gore, kurumsal siirdiirii-
lebilirlik, sirketlerin uzun vadede deger yaratmak amaciyla tiim ekonomik,
sosyal ve gevresel faktorleri, temel faaliyetleri ve liretim siiregleri ile karar
alma mekanizmalarina dahil etmeleri anlamina gelir. Aslinda sirketin ve
menfaat sahiplerinin mevcut ihtiyaglarinin karsilanmasi ve sirketin gele-
cekte ihtiya¢ duyacagi dogal ve insan kaynaklarinin korunmasi i¢in gerekli
tiim stratejiler bu kapsamdadir.

O halde sirket, mevcut piyasa kosullarinda varligin siirdiirmeye cali-
sirken, bir taraftan da toplumdaki ekonomik, sosyal ve ¢evresel sorunlari
dikkate alarak siirdiiriilebilirlige katkida bulunmalidir. Anonim sirketlerin
ekonomik, sosyal ve g¢evresel anlamda stirdiiriilebilir kararlar almalarinin
hukuken desteklenmesi; daha acik bir anlatimla, sirketin faaliyetlerini ki-
min ¢ikarina siirdiirdiigliniin agikca tespit edilmesi, bu kisilere kars1 so-
rumlu kilinmasi ve bu sorumlulugun seffaf bir bicimde muhasebelestiril-
mesi, kavramin gelismesine ve gerg¢ekei ve somut bir bicimde uygulanma-
sina onemli katkilar saglar.

Anonim sirket yonetim kurulu iiyeleri ve yoneticilerinin siirdiiriilebi-
lirlige hizmet eden kararlar almalarini saglamak ve dolayisiyla ihlal halinde
onlar1 sorumlu tutmak amaciyla bazi hukuk sistemlerinde halihazirda ge-
sitli degisiklikler yapilmis durumdadir. Ornegin, Birlesik Krallik, Cin, Gii-
ney Afrika ve Fransa’da sirketler hukuku ile ilgili temel kanunlara agikca
anonim sirketin, ticari faaliyetlerini yiiriitiirken toplum ve ¢evre tizerindeki
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etkilerini dikkate almasini ya da pay sahipleri yaninda menfaat sahiplerinin
hak ve ¢ikarlarin1 da korumasint 6ngdren hiikiimler eklenmistir. Moritus
Cumhuriyeti, Hindistan, Nepal ve Nijerya’da sirket karinin belirli bir yiiz-
desinin okul insa etme, yoksullara barinak saglama gibi sosyal sorumluluk
programlarina ayrilmasinin zorunlu tutulmasi s6z konusudur. Diger bazi
hukuk sistemlerinde ise sirket yonetim organmnin siirdiiriilebilir kararlar
alinmasma hizmet edecek bir yapiya kavusturulmasi tercih edilmistir. Or-
negin, Hollanda ve Almanya gibi ikili organ sisteminin benimsendigi iilke-
lerde sirket yonetim organinin gesitli ¢ikar gruplarinin temsilcilerinden
olugmasi saglanmis; Giiney Afrika ve Hindistan’da ise sirketin ¢evrenin
korunmasina, sosyal ve ekonomik kalkinmaya katkist gibi konulardaki fa-
aliyetlerinin izlenmesi i¢in yonetim organizasyonu i¢inde bir komite kurul-
mas1 ongorilmustiir.

Tiirk hukukunda ise anonim sirket yonetim kurulu iiyeleri ve yonetici-
lerinin karar alirken ekonomik, sosyal ve ¢evresel faktorleri de dikkate alma-
larin1 6ngodren baglayici kurallar bulunmamaktadir. Bu nedenle yabanci hu-
kukta da oldugu gibi, yoneticilerin siirdiiriilebilir kararlar almalarin1 sagla-
mak amaciyla iki ihtimal iizerindeki tartigmalar devam etmektedir: Birincisi,
0zen ve baghlik yiikiimliiliikleri kapsaminda yonetim kurulu tiyeleri ve yo-
neticilerin boyle bir sorumlulugu haiz olduklarinin kabul edilip edilemeye-
cegidir. Ikincisi, esas sozlesme, sirket davramis kodlari, etik kurallar, i¢ yo-
nergeler gibi sirket i¢i diizenlemelere agik hiikiimler eklenerek yoneticilerin
bu yonde hareket etmelerinin saglanip saglanamayacagidir.

Calismamiz kapsaminda siirdiirtilebilirligin saglanmasina iliskin ano-
nim sirket esas sozlesmelerinde yer alan kayitlar dikkate alinacak ve bu
kayitlarin yonetim kurulu iiyeleri ve yoneticilerin sorumluluguna etkisi
tizerinde durulacaktir. Nitekim esas s6zlesmeye eklenen bu yondeki kayit-
lar, aykirilik halinde sirketler hukukundan kaynaklanan yaptirimlarin da
kapisin1 agacagi i¢in ayrica dnemlidir.

Oncelikle anonim sirkette siirdiiriilebilirlige hizmet eden kararlar alin-
mast i¢in esas sozlesmeye ne tiir kayitlar eklenebilecegine deginilmesi ge-
rekir. Hemen belirtilmelidir ki, esas sdzlesmede 6rnegin, ayrimcilikla mii-
cadele etmek ya da dogal kaynaklar1 korumak gibi sadece siirdiiriilebilirli-
gin saglanmasini hedefleyen bir amac hiikmiiniin benimsenemeyecegi
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kanaatindeyiz. Boyle bir diizenleme, sirketin kanunen yasaklanmamais her
tiirlii ekonomik amag ve konular i¢in kurulabilecegini 6ngdren Tiirk Ticaret
Kanunu (TTK) m. 331e aykir1 oldugu gibi, “emredici hiikiimler ilkesi”nin
diizenlendigi TTK m. 340’1 da ihlal eder. Anonim sirket kar elde etme ve
kar alma hakki1 olan kisiler arasinda paylastirma hedefini terk edemez; de-
gistiremez; bir dernek gibi ¢alisamaz.

Esas sozlesme ile yonetim kurulu iiyeleri ve yoneticiler i¢in pay sahip-
leri yaninda menfaat sahiplerinin hak ve ¢ikarlarin1 korumalarint 6ngéren
yiikiimliiliikler getirilirken de ihtiyatli davranilmali; sirketin temel hedefi
olan kar elde etmek ve paylastirmak amacina zarar verilmemelidir. Zira yo-
netim kurulu, en basta bu hedefe ulasilmasi i¢in ¢caba harcamak ve genel
kurul da bu nihai amaca aykir1 diismeyen kararlar almak zorundadir.

Diger taraftan, TTK m. 340’a uygun olmak kaydiyla esas s6zlesmede
Ornegin, yonetim kurulu iiyelerinden en az birinin ¢evre yonetimi, sosyal
etki veya kurumsal sosyal sorumluluk alanlarinda akademik veya mesleki
yeterlilige sahip olmas1 (TTK m. 363/2) ya da karin bir kisminn siirdiirii-
lebilirlik projelerine ayrilmasi (TTK m. 521; m. 523) ongoriilebilir. Esas
sOzlesmeye sirketin ¢cevresel ve sosyal sorumluluk politikalarinin gelistiril-
mesi ve uygulanmasini saglamak iizere yonetim kurulu tarafindan alaninda
uzman iiyelerden olusan bir komite kurulmasi (TTK m. 366/2) yoniinde bir
kayit da eklenebilir. Bu tip hiikiimler sirket i¢inde siirdiirtilebilirligin bir
yOnetim stratejisi olarak benimsenmesine, yatirimcilarin sirkete giliven
duymasina ve nihayet sirketin ekonomik degerinin artmasina katki saglar.

Bilindigi gibi, yonetim kurulu tiyeleri ve yoneticiler, kanundan ve esas
sO6zlesmeden dogan yiiklimliiliiklerini kusurlartyla ihlal ettikleri takdirde
sirkete, pay sahiplerine ve (iflas halinde) sirket alacaklilarina (TTK m. 556)
kars1 verdikleri zararlardan sorumlu tutulmuslardir (TTK m. 553/1). Esas
sO0zlesmede yer alan siirdiiriilebilirligin saglanmasina iliskin kayitlarin ih-
lalinden kaynaklanan zararlari i¢in de sirket, pay sahipleri ya da sirket ala-
caklilar1 yonetim kurulu tiyeleri ve yoneticileri sorumlu tutabilirler. Ancak
bu tip diizenlemeler esas olarak menfaat sahiplerinin hak ve cikarlarinin
korunmas1 amaciyla getirilmektedir. ilgili hiikiimlere aykirilik nedeniyle
menfaat sahiplerinin zarar gérmesi ihtimalinde, TTK m. 553/1°’de menfaat
sahiplerine dava agma hakki verilmemis oldugundan, yonetim kurulu
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tiyeleri ve yoneticilere karsi sorumluluk davasi agmalart miimkiin olmaz.
Dolayisiyla esas s6zlesme hiikmii menfaat sahiplerini koruma islevini tam
olarak yerine getiremez. Menfaat sahiplerine dava hakki vermek ise hem
yonetim kurulu iiyeleri agisindan agir bir sorumluluk anlamina gelir hem
de bir sirketin menfaat sahiplerinin sayis1 diislintildigiinde giinliik yonetim
kararlarinin bile verimsiz ve ¢ok maliyetli bir hale gelmesine sebep olur.
Bu sorunun ortadan kaldirilmasi amaciyla yabanci hukukta 6rnegin, yal-
nizca yonetim kurulu politikalarinin kendilerine ¢ok ciddi zararlar verdi-
gini kanitlayan menfaat sahiplerine bir dava hakk: taninmasi gibi istisnai
¢Oziim yollar1 tartisilmaktadir.

Anahtar Kelimeler: Anonim Sirket, Kurumsal Stirdiiriilebilirlik, Esas
Sozlesme, Yonetim Kurulu, Yonetim Kurulu Uyelerinin Hukuki Sorumlu-
lugu

THE IMPACT OF SUSTAINABILITY-RELATED PROVISIONS IN
THE ARTICLES OF ASSOCIATION OF JOINT STOCK
COMPANIES ON THE LIABILITY OF THE MEMBERS OF THE
BOARD OF DIRECTORS AND MANAGERS

ABSTRACT

At the heart of sustainability lies the preservation of the possibility of
meeting the needs of current and future generations without interruption.
The role of businesses in realizing this goal is defined by the concept of
corporate sustainability. Corporate sustainability means that companies
incorporate all economic, social and environmental factors into their core
activities, production processes and decision-making mechanisms to create
value in the long term. In fact, this includes all strategies to meet the current
needs of the company and its stakeholders and to protect the natural and
human resources that the company will need in the future.

Therefore, while trying to survive in the current market conditions, the
company should also contribute to sustainability by considering the
economic, social and environmental problems in society. Legally
supporting joint stock companies in making economically, socially, and
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environmentally sustainable decisions, clearly identifying in whose interest
the company operates, and holding the company liable to these
stakeholders significantly contributes to the development of the concept
and its realistic and concrete implementation.

Various legal systems have already implemented certain reforms to
ensure that the members of the board of directors and managers of joint
stock companies make decisions that serve sustainability and,
consequently, to hold them accountable in case of violations. For instance,
in the United Kingdom, China, South Africa, and France, provisions have
been explicitly incorporated into core company laws requiring joint stock
companies to consider the impact of their commercial activities on society
and the environment, or to protect the rights and interests of stakeholders
alongside those of shareholders. In countries such as the Republic of
Mauritius, India, Nepal, and Nigeria, it is mandatory for a certain
percentage of a company’s profit to be allocated to social responsibility
programs such as building schools or providing shelters for the poor. In
some other legal systems, the company’s management body has been
structured in a way that enables it to make sustainable decisions. For
example, in countries like the Netherlands and Germany, which follow a
dual-board system, company management bodies are designed to include
representatives of various interest groups. In South Africa and India, on the
other hand, it is mandated that a committee be established within the
corporate governance structure to monitor the company’s activities in areas
such as environmental protection and contributions to social and economic
development.

In Turkish law, there are no binding rules requiring the board members
and managers of joint stock companies to consider economic, social and
environmental factors when making decisions. For this reason, as in foreign
law, discussions continue on two possibilities to ensure that managers make
sustainable decisions: First, whether board members and managers can be
deemed to have such a responsibility within the scope of their duty of care
and loyalty. Second, whether explicit provisions can be added to the articles
of association, company codes of conduct, codes of ethics, internal
guidelines, etc. to ensure that managers act in this direction.
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Our study will focus on the provisions in the articles of association of
joint stock companies regarding sustainability and the effect of these
provisions on the liability of board members and managers. As a matter of
fact, such provisions in the articles of association are also important as they
lead to sanctions arising from corporate law in case of violation.

In the first place, it is necessary to address what kind of provisions
may be added to the articles of association to make decisions that serve
sustainability in a joint stock company. The articles of association cannot
include a purpose clause that only aims to ensure sustainability, such as, for
example, combating discrimination or protecting natural resources. Such a
provision is contrary to article 331 of the Turkish Commercial Code (TCC),
which stipulates that a company may be established for any economic
purpose and issues not prohibited by law, and violates article 340 of the
TCC, which regulates the “principle of mandatory provisions”. A joint
stock company cannot abandon or change its objective of making profits
and distributing them among the persons entitled to receive them; it cannot
operate like an association.

The articles of association should also be prudent when introducing
obligations for the members of the board of directors and managers to
protect the rights and interests of stakeholders together with shareholders.
The main objective of the company, which is to make and distribute profits,
should not be harmed. This is because the board of directors must first and
foremost strive to achieve this objective, and the general meeting of
shareholders must adopt resolutions that do not contradict this ultimate
objective.

On the other hand, provided that it complies with article 340 of the
TCC, the articles of association may stipulate, for example, that at least one
of the members of the board of directors should have academic or
professional qualifications in the fields of environmental management,
social impact or corporate social responsibility (art. 363/2 of the TCC), or
that a portion of the profits should be allocated to sustainability projects
(art. 521 and art. 523 of the TCC). The articles of association may also
stipulate that the board of directors establish a committee composed of
members who are experts in their fields to ensure the development and
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implementation of the company’s environmental and social responsibility
policies (art. 366/2 of the TCC). Such provisions contribute to the adoption
of sustainability as a management strategy within the company, investors’
confidence in the company and the increase in the economic value of the
company.

The members of the board of directors and managers are held liable
for damages caused to the company, shareholders, and (in the event of
bankruptcy) creditors of the company (art. 556 of the TCC) if they breach
their obligations arising from the law and the articles of association through
their fault (art. 553/1 of the TCC). The company, shareholders or creditors
of the company may also hold board members and managers liable for
damages arising from the breach of the provisions in the articles of
association regarding sustainability. However, such provisions are mainly
intended to protect the rights and interests of stakeholders. In the event that
the stakeholders are harmed due to the breach of the relevant provisions, it
is not possible for them to file a liability lawsuit against the members of the
board of directors and managers. This is because article 553/1 of the TCC
does not grant stakeholders the right to file a lawsuit. Therefore, the
provisions of the articles of association cannot fully fulfill its function of
protecting the stakeholders. Giving the stakeholders the right to sue, on the
other hand, would mean a heavy liability for the board members and,
considering the number of stakeholders of a company, it would cause even
daily management decisions to become inefficient and very costly. In order
to address this problem, exceptional solutions have been discussed in
foreign law, such as granting the right of action only to those stakeholders
who can prove that the board’s policies have caused them serious harm.

Keywords: Joint Stock Company, Corporate Sustainability, Articles of
Association, Board of Directors, Legal Liability of the Members of the
Board of Directors
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Ozet

Gliniimiizde kiiresel iklim krizi, dogal kaynaklarin tiikenmesi ve artan
firsat esitsizligi, 6zel sektoriin siirdiiriilebilirlik odakli doniistimiinii kagi-
nilmaz kilmistir. Bu baglamda, sirketlerin sadece kar maksimizasyonu
amaciyla degil, ayn1 zamanda gevresel ve sosyal sorumluluk ilkelerine gore
faaliyet gostermeleri beklenmektedir. Kurumsal yonetim araclarinin bu do-
niisimde oynadigi rol, yeniden tartisilmaktadir. Bu calismanin temel
amaci, bir anonim ortaklik anasézlesmenin siirdiiriilebilirlik kayitlarini ige-
recek bigimde nasil dontistiiriilebilecegini ve bu doniisiimiin kurumsal yap1
iizerindeki etkilerini analiz etmektir.

Esas sozlesme, bir sirketin kurulus amaci, faaliyet alanlari, yonetim
yapist ve ortaklik iligkileri gibi temel unsurlar1 diizenleyen kurucu belgedir.
Geleneksel olarak anasozlesmeler, geleneksel yaklasim dogrultusunda
(shareholder primacy) hissedarlarin menfaatlerini esas alir ve sirketin eko-
nomik amagclaria odaklanir. Ancak son yillarda, “cok paydash yonetisim”
(stakeholder governance) anlayisinin benimsenmesiyle birlikte, sirketlerin
yalnizca hissedarlarina degil; calisanlarina, miisterilerine, ¢evreye ve top-
luma kars1 da sorumluluk tagidigi kabul edilmektedir.

Bu anlayis, siirdiiriilebilirlik kayitlarinin sirket anasézlesmelerine en-
tegre edilmesi gerekliligini dogurmustur. Siirdiiriilebilirlik kayitlari, cevre-
sel (environmental), sosyal (social) ve yonetisimsel (governance) hedefle-
rin (ESG) hukuken baglayici ya da rehber ilkeler halinde anasdzlesmeye
dahil edilmesini ifade eder.

Calismada, oncelikle Tiirkiye’de yiirtirliikteki Tiirk Ticaret Kanunu ve
ilgili mevzuat kapsaminda anasdzlesmenin hukuki sinirlar1 incelenmistir. Ar-
dindan, siirdiiriilebilirlik ilkelerinin anasézlesmede yer bulma potansiyeli,
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karsilastirmali hukuk 6rnekleri ve kurumsal uygulamalar {izerinden deger-
lendirilmistir. Almanya, Hollanda, ABD ve Ingiltere gibi iilkelerde siirdii-
rilebilirlik yonelimli anasézlesme degisiklikleri 6rnek alinarak, Tiirk sir-
ketleri i¢in uygulanabilir modeller 6nerilmistir.

1. Mevzuat Uyumunun Sinirlart: Tiirk Ticaret Kanunu sirketlerin faa-
liyet konularini belirleme konusunda belirli esneklikler saglasa da,
siirdiiriilebilirlik hedeflerinin acik¢a anasdzlesmede belirtilmesi,
sirketin misyonu ile ¢elismedigi siirece miimkiindiir.

2. Siirdiirtilebilirlik Taahhiidiiniin Seffaflastirilmasi: Anas6zlesmede
stirdiiriilebilirlik hedeflerinin acgik¢a yer almasi, sadece yatirimcilar
icin degil; miisteriler, tedarik¢iler ve kamuoyu agisindan da giiven
insa etmektedir. Bu durum, sirketin ¢evresel ve sosyal performan-
sini seffaf bigimde raporlamasi agisindan da itici gii¢ yaratmaktadir.

3. Yonetisimde Degisim: Siirdiiriilebilirlik kayitlarinin anasozlesmeye
dahil edilmesi, yonetim kurulu ve genel kurul kararlarinin bu kayit-
larla uyumlu sekilde alinmasini zorunlu kilmaktadir. Bu durum, sir-
ket ici karar alma siire¢lerinde stirdiiriilebilirligin dikkate alinmasini
yapisal hale getirir.

4. Yatirnmei Beklentilerinde Degisim: Ozellikle kurumsal yatirimeilar
ve yesil fonlar, yatirim yapacaklar sirketlerin siirdiiriilebilirlik he-
deflerini somut belgelerde gormek istemektedir. Bu baglamda, ana-
sozlesmede siirdiiriilebilirlige yer verilmesi, sermaye erisimini ko-
laylastirict bir faktor haline gelmektedir.

Anasdzlesmenin stirdiiriilebilirlik anlayisini odagina alan bir bakis agi-
styla revize edilmesi, kurumsal yapilarin doniisiimiine dair onemli bir
adimdir. Ancak bu degisim yalnizca sembolik bir sdylem olarak kalmamali;
i¢ denetim, risk yonetimi, tedarik zinciri yonetimi ve insan kaynaklari po-
litikalar1 gibi kurumsal fonksiyonlara da yansitilmalidir. Bu noktada, siir-
diirtilebilirlik ilkelerinin anasézlesmeye eklenmesi kadar, bu ilkelerin 6l¢ii-
lebilir, raporlanabilir ve denetlenebilir olmasi da 6nemlidir. Aksi takdirde,
stirdiiriilebilirlik sadece bir pazarlama araci haline gelir ve "greenwashing"
(yesille boyama) elestirilerine agik hale gelir.
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Calisma, siirdiiriilebilirlik kayitlarinin sirket anasézlesmelerine enteg-
rasyonunun hem hukuki hem ydnetsel agidan miimkiin ve gerekli oldugunu
gostermektedir. Bu yonde atilacak adimlar, sadece sirketlerin itibarini artir-
makla kalmaz, ayn1 zamanda uzun vadeli deger yaratimina da katkida bu-
lunur. Tiirkiye’deki sirketler i¢in su Onerilerde bulunulabilir:

e Anasdzlesmelerin “amag” ve “isletme konusu” boliimlerinde siirdii-
rilebilirlik kayitlarina agik yer verilmelidir.

o ESG ilkeleri 15181nda yillik siirdiiriilebilirlik hedefleri belirlenmeli
ve bu hedefler anas6zlesmede yer almalidir.

e AnasoOzlesmede yer alan bu kayitlarin yonetim kurulu kararlarina
yon verici nitelikte olmasi saglanmali; uyumsuzluk halinde i¢ dene-
tim stiregleri devreye sokulmalidir.

Bu yaklasim, sirketlerin yalnizca bugiiniin ihtiyaglarina degil, gelecegin
beklentilerine de yanit verebilen yapilar haline gelmelerini saglayacaktir.

Anahtar Sozciikler: Ana Sozlesme, Stirdiiriilebilirlik, Cevresel Sosyal
Yonetisim (CSY), Kurumsal Yonetim, Esas Sozlesmesel Kayitlarin Etkisi-
Korporatif Etki

THE INFLUENCE OF ARTICLES OF ASSOCIATION ON
SUSTAINABILITY RECORDS

Abstract

Articles of Association and Sustainability Clauses: New Dynamics
in Corporate Governance

In today's world, global climate change, depletion of natural resources,
and increasing social inequalities have made sustainability-oriented trans-
formation in the private sector inevitable. Within this context, companies
are now expected not only to pursue profit maximization but also to operate
in line with environmental and social responsibility principles. The role of
corporate governance instruments in this transformation is being re-evalu-
ated in both legal and ethical dimensions. The main aim of this study is to
analyze how a company's highest normative document—its articles of
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association—can be transformed to include sustainability clauses, and what
implications this transformation may have on corporate structure and gov-
ernance.

The articles of association are the founding document of a company,
regulating fundamental elements such as its purpose, operational scope,
governance structure, and shareholder relations. Traditionally, these docu-
ments focus on economic objectives and primarily serve the interests of
shareholders. However, in recent years, with the adoption of the “stake-
holder governance” model, it has become widely accepted that companies
bear responsibilities not only toward shareholders but also toward employ-
ees, customers, the environment, and society at large.

This paradigm shift has brought forth the need to incorporate sustain-
ability commitments into the articles of association. Sustainability clauses
refer to the inclusion of environmental, social, and governance (ESG) ob-
jectives in the articles, either as legally binding statements or as guiding
principles.

This study begins with an analysis of the legal framework under Turk-
1sh Commercial Code concerning the structure and limitations of the arti-
cles of association. Then, the potential for embedding sustainability princi-
ples in these documents is evaluated through comparative legal perspec-
tives and real-world corporate practices. Country examples such as Ger-
many, the Netherlands, the USA, and the UK, where sustainability-oriented
amendments to foundational corporate documents have been implemented,
are examined to propose applicable models for Turkish companies.

The research led to the following findings:

1. Legal Scope and Flexibility: Turkish Commercial Law provides
flexibility in defining the company’s business purpose. As long as sustain-
ability goals do not contradict the company’s core mission, their inclusion
in the articles of association is legally feasible.

2. Transparency in Sustainability Commitments: Explicit articulation
of sustainability goals in the articles of association builds trust not only
with investors but also with customers, suppliers, and the general public. It
also encourages transparent reporting of a company’s environmental and
social performance.

111



Dr. Ogr. Uyesi Fatma Beril OZCANLI

3. Shift in Governance Practices: Including sustainability clauses in
the articles requires corporate bodies such as the board of directors and
general assembly to align their decisions accordingly. This institutionalizes
sustainability as a factor in corporate decision-making.

4. Evolving Investor Expectations: Institutional investors and green
funds increasingly seek explicit sustainability commitments in formal cor-
porate documents. Thus, embedding such clauses may improve access to
capital.

Amending the articles of association with a focus on sustainability
marks a structural shift in corporate governance. However, this transfor-
mation should not remain at the symbolic level. It must be reflected across
internal audit systems, risk management processes, supply chain opera-
tions, and human resources policies. The effectiveness of these clauses de-
pends on their measurability, auditability, and reportability. Without these,
sustainability runs the risk of becoming a marketing tool rather than a gen-
uine commitment, inviting criticism of greenwashing.

This study demonstrates that integrating sustainability clauses into the
articles of association is both legally possible and strategically necessary.
Such amendments not only enhance corporate reputation but also contrib-
ute to long-term value creation. For companies operating in Turkey, the
following recommendations are proposed:

» Sustainability objectives should be explicitly stated in the "purpose"
and "scope of activity" sections of the articles.

o ESG-aligned annual sustainability targets should be set and refer-
enced in the articles.

e Corporate decisions should be assessed for compliance with these
clauses, with internal audit mechanisms triggered in cases of misalignment.

This approach allows companies to become entities that not only re-
spond to today’s needs but also anticipate the demands of tomorrow.

Keywords: Articles of Association, Corporate Sustainability, Environ-
mental Social Governance (ESG), Corporate Law, Institutionalization, Le-
gal Compliance
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Ozet

Bir sirketin varligindan s6z edebilmek i¢in bes temel unsurun bir arada
bulunmasi gerektigi kabul edilmektedir. Bunlar kisi, s6zlesme, sermaye,
ortak amag ve bu amaca erismek i¢in birlikte gayret gdsterme arzusu sek-
linde siralanir. Bu unsurlar gerek sahis gerek sermaye sirketlerinde farkli
bicim ve icerikte de olsa gozlemlenmektedir.

Anonim sirketler bakimindan, sirketin unsurlar1 arasinda sayilan ortak
amag¢ unsuru yaninda, ana sézlesmede yer verilecek isletme amaci ve konusu
kavrami da giindeme gelmektedir. Ogretide sirket unsuru olan ortak amag ile
sirket sozlesmesinde yer verilecek sirket amag ve konusunun birbiri ile ka-
ristirilmamasi gerektigine dikkat ¢ekilmistir. Bu teblig kapsaminda da sirket
sO0zlesmesinde sirketin ortak amag unsuru ile sirketin isletme amaci ve ko-
nusu bakimindan siirdiiriilebilirlik kayitlarina yer verilip verilemeyecegi, ve-
rilebilir ise bunun ne sekilde olabilecegi yaninda bdyle bir amaca yer veril-
mesine gerek olup olmadiginin, sirket menfaati ve menfaat sahipleri kavram-
lar1 da dikkate alinarak tartigmaya agilmasi amaglanmustir.

Sirketler bakimindan siirdiiriilebilirlik ekonomik, sosyal ve ¢evresel
olmak tizere {i¢ baslik altinda ele alinmaktadir. Bu noktada kanimizca siir-
diirtilebilirligin ekonomik, sosyal ve cevresel etkileri bakimindan ele ali-
nis1, Olciilebilir ve raporlanabilir standartlar olugturmak tizere kullanilmak-
tadir. Bunun yaninda yine dogrudan siirdiiriilebilirlik kapsaminda olan ku-
rumsal sosyal sorumluluk meselesi, sirketin ortak amacini degerlendirmek
bakimindan daha dogru bir alan sunmaktadir. Her durumda, bahsi gecen ti¢
basliktan ekonomik siirdiiriilebilirlik sirket menfaatini de kapsayacak se-
kilde ge¢mis donemlerden itibaren tartisilmakta iken sosyal ve c¢evresel
stirdiiriilebilirlik ise bu anlamda daha giincel basliklar1 olusturmaktadir.
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Sirket s6zlesmesinde sirketin ortak amag unsuru anlaminda siirdiirtile-
bilirlik kaydina yer verilip verilemeyecegi sorusunun yanitlanabilmesi i¢in
oncelikle ortak amacin tespiti gereklidir. Sirketin sahip olacagi amacin ige-
rigi, bu amacin muhakkak iktisadi mi olmasi gerektigi yoksa ideal gayeli
sirketlerin mevcut olup olamayacag tartisilmistir. Tiirck Hukukunda adi sir-
ket bakimindan, ideal gayeli sirket kurulabilecegi yoniinde goriis bildiren-
ler oldugu gibi, ortak amacin yalniz iktisadi olabilecegini savunanlar da
mevcuttur. Anonim sirketler bakimindan ise TTK m. 331°de yer alan ano-
nim sirketlerin ekonomik amag ve konular i¢in kurulabilecegi diizenlemesi
de dikkate alinmak suretiyle, ortak amaglarinin ancak iktisadi olabilecegi,
bir diger ifadeyle iktisadi gaye olmaksizin, ideal gaye ile anonim sirket ku-
rulamayacagi konusunda bir fikir birligi mevcuttur. Anonim sirket baki-
mindan iktisadi amacin da 6zelinde, kazang elde etme ve paylasma amaci
da ogretide dile getirilmektedir.

TTK m. 331°de isaret edilen ve sirket ana sdzlesmesinde yer verilen
amag ve konu isletme amaci ve konusudur. TTK m. 331 ve anasozlesmede
yer verilecek asgari icerikle ilgili diizenleme getiren m. 339/2 (b) ile sirke-
tin amacina erigsmek iizere yapmay1 kararlastirdig: faaliyetler isletme ko-
nusu olarak anasdzlesmede kendisine yer bulacaktir.

Ortak amag ise sozlesmede gosterilmesine ihtiya¢ duyulmaksizin hu-
kuk diizenince ekonomik menfaat saglamak seklinde kabul edilmistir. Bu
noktada, sirket sdzlesmesinde sirketin bu amacina yonelik ayri bir diizen-
lemeye yer verilmesine gerek olmadig1 gibi kanimizca Tiirk Hukuku baki-
mindan anonim sirketin iktisadi gayesi, siirdiiriilebilirligin bir amag olarak
ele alinmasia imkan vermemektedir. Buna ek olarak, 6zellikle Friedman
doktrini ile birlikte Anglo- Amerikan hukukunda tartisilan sirketin yegane
gayesinin ve hatta sosyal sorumlulugunun kar elde etme oldugu goriisii
giincelligini korumakta; yine bu hukuk sistemlerinde temellerini bulan pay
sahipleri teorisi/menfaat sahipleri teorisi/sirket menfaati teorileri de, bu hu-
kuk sistemleri bakimindan sirketin faaliyetlerini siirdiirdiigii sirada 6zel-
likle pay sahibi degerini maksimize etme, onlarin menfaatine miimkiin olan
en ¢ok geliri elde etme goriislerinden yakin zamanda ¢ok uzaklasilamaya-
cagini géstermektedir.
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Ote yandan énemle altin1 ¢izmek gerekir ki kiiresel anlamda, sirketin
varmak istedigi amaca ulagabilmesi i¢in kamu ve calisanlar dahil olmak
iizere menfaat sahiplerini gozetmeksizin faaliyetini slirdiirmesinin mim-
kiin olmadig1 yoniinde goriisler de gidereck daha fazla taraftar bulmaktadir’.
Sirket menfaatinin pay sahipleri menfaati ile sinirli olmadig hatta bundan
ayrildigini ileri siiren goriislerin giderek baskin hale geldigi sdylenebilir?.
Bu noktada sirketlerin faaliyetlerini siirdiiriirken uymalar1 gereken kuralla-
rin kurumsal yonetim ve dolayisiyla siirdiiriilebilirlik cergevesinde genis-
ledigi goriilmekte, 0gretide giderek daha fazla miiellif tarafindan yonetim
anlayisinda sistemsel degisikliklere ihtiya¢ duyuldugu ifade edilmektedir.
Bu goriigler de gelecekte, sosyal sorumluluk ve siirdiiriilebilirlik hedefleri-
nin ekonomik menfaat saglama amaciyla birlikte ele alinabilecegini goster-
mektedir. Sirketlerin amaclarinda siirdiiriilebilirligin yer almasi, sirket
menfaati kavraminin tanimlanmasinda da énemli rol oynamakta, yonetim
kurulu tiyelerinin gozetmeleri gereken menfaati de etkilemektedir.

Anonim sirketin isletme amac1 ve konusu yoniinden ise kanimizca ka-
nun sirket kavraminin iktisadi gayesi ile ¢elismedigi ol¢iide siirdiiriilebilir-
ligi igeren genel bir igsletme amacina yer verilmesine imkan vermektedir.
Bu bakimdan gerek TTK m. 339/2 (b) gerek m. 340 herhangi bir engel tes-
kil etmemektedir. Gergekten de, sirketlerin ortak amacinin iktisadi menfaat

Bu anlamda Tiirk Hukukunda “halk sirketi” ve “is¢i sirketi” kavramlarini ele alan bir
calisma dikkat gekicidir. Tiirk sirketler ve sermaye piyasast hukuku anlaminda 6gretide
cesitli sirket tiirleri ile halka acik sirketi degerlendiren ge¢mis tarihli bu ¢aligmada
“halk sirketi’nden bahisle sosyolojik agidan toplumun is¢i, koylii, esnaf, zanaat¢i, me-
mur gibi dar gelirli kesimlerini bir araya toplayan ortakliklar olarak nitelendirilmistir.
Calismada “ozetle, her "¢ok ortakll sirket" bir anonim ortaklik veya kooperatif, her
"halk sirketi" ayni zamanda bir "¢ok ortakli sirket" ve her "is¢i sirketi" bir "halk sir-
keti" niteligindedir. Fakat bu onermeleri tersine ¢evirdigimizde durum farklidw. Ger-
¢ekten her anonim ortaklik veya kooperatif mutlaka bir "¢ok ortakl sirket", her "¢ok
ortakl sirket” bir "halk sirketi" ve her "halk sirketi” bir "is¢i sirketi” degildir.” sonu-
cuna varilmistir. Burada dikkat ¢ekilen halk sirketi ve is¢i sirketi, birer sirket tiiriinii
degil, sirketlerin ortaklik ve esasen “amag¢” anlaminda farkli sekillerini ifade etmek
maksadiyla kullaniimasidir.

Dikkati ¢eken bir diger ¢alismada da sirket menfaatinin, gergcekten ve sadece sirket
menfaati oldugunu bu anlamda sirketin kisiligini siirdiirme (6liimstizliik) yoniinde fa-
aliyette bulundugu, bu stirekliligin de siirdiiriilebilirligi gerekli kildig1 goriisii dile ge-
tirilmektedir.
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elde etmek olmasi, sirketlerin bu amaca ulasirken ideal gayeli yontem ter-
cih etmesine engel olmayacagi gibi, bu amaci da diglamayacaktir.

Halihazirda bu anlamda uygulamadan da 6rnek verilebilir. 2016 y1-
linda kurulan Fazla Gida AS ana sozlesmesinde amag ve konu baslikli 3.
maddesinde “ [...] tirtinler gibi gida iiriinlerinin, gida sektoriinde talep faz-
las1 olan kisminin yine gida sektoriinde israf olmasini onleyecek veya eko-
nomik degerleri yiiksek ve cevreye daha az zararl olacak sekilde degerlen-
dirilmesini saglayacak hizmet ve lrilinleri tiretmek, ihra¢ ve ithal etmek,
pazarlamasini, satigin1 ve dagitimini yapmaktir.” seklinde bir amag kabul
edilmistir. Bir bagka 6rnek “B Corp” markasidir. Bir garanti markasi olarak
ortaya ¢ikan bu markayi sirketin kullanabilmesi igin sosyal ve ¢evresel per-
formansinin degerlendirilmesinden en az 80 puan almasi, B Corp'un pay-
daglara yonelik taahhiitlerini sirket sdzlesmesine entegre etmesi, markay1
koruyabilmesi i¢in de her {i¢ yilda bir yeniden sertifika almas1 gereklidir.
Bunlarin yaninda yerel ve mehaz hukuklarda diizenleyici otoritelerin de ya-
vas yavas bu tiir anasozlesmesel gereklilikleri diizenleme altina aldiklar1
gbzlemlenmektedir.

Sonug olarak anonim sirketlerinin varmak istedikleri ortak amag, ikti-
sadi gelir elde etme amacidir. Kara Avrupasi hukukunu da etkileyen Anglo
Amerikan hukukundaki kurumsal yonetim ve siirdiiriilebilirlik ¢ercevesin-
deki sirketin amacina iligkin tartismalarin bu bakimdan en azindan 6ngorii-
lebilir bir siire daha iktisadi gelir elde etme amac1 yoniinde sonuglanacagi
kanaatine variimaktadir. Ote yandan bu ¢ikarim, sirketlerin bu iktisadi ga-
yelerine ulagsmak i¢in izleyecekleri yollarda tercih edecekleri stirdiiriilebi-
lirligin ekonomik yonii yaninda sosyal ve c¢evresel yoniinii de dikkate al-
masini dislamamaktadir. Sirketler bu bakimdan isletme amaci ve konusunu
sirdiiriilebilirlik hedeflerini igerecek sekilde diizenleyebilecektir.

Anahtar Kelimeler: Sirket amaci, Siirdiiriilebilirlik, Sirket Menfaati,
Isletme amaci ve konusu, Anasozlesme

117



Dr. Ogr. Uyesi Zehra BADAK

RECORDS FOR SUSTAINABILITY PURPOSE IN THE
ARTICLES OF ASSOCIATION

ABSTRACT

It is accepted that five basic elements must be present in order to be
able to talk about the existence of a company. These are listed as person,
contract, capital, common purpose and the desire to make a joint effort to
achieve this purpose (affection sociatis). These elements are observed in
both companies of capital and companies of person, albeit in different
forms and content.

In terms of joint stock companies, in addition to the common purpose
element listed among the elements of the company, the concept of the
business purpose and subject to be included in the articles of association
also comes to the fore. In the doctrine, it is emphasized that the common
purpose, which is the company element, and the company purpose and
subject to be included in the company contract should not be confused.
Within the scope of this study, it is aimed to open up for discussion whether
sustainability records can be included in the company contract in terms of
the common purpose element of the company and the business purpose and
subject of the company, and if so, in what form this can be done, as well as
whether such a purpose should be included, by also taking into account the
concepts of company interest and stakeholders’ interest.

Sustainability is addressed under three headings: economic, social and
environmental. At this point, in our opinion, the consideration of
sustainability in terms of its economic, social and environmental impacts is
used to create measurable and reportable standards. In addition, the issue
of corporate social responsibility, which is directly within the scope of
sustainability, offers a more accurate area in terms of evaluating the
common purpose of the company. In any case, while economic
sustainability, which includes the company's interests, has been discussed
in the past, social and environmental sustainability constitute more current
topics in this sense.

In order to answer the question of whether a sustainability record can
be included in the company agreement in terms of the common purpose
element of the company, it is first necessary to determine the common
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purpose. The content of the purpose that the company will have, whether
this purpose must definitely be economic or whether ideal purpose
companies can exist have been discussed. In Turkish Law, while there are
those who express the opinion that ideal purpose companies can be
established in terms of ordinary companies, there are also those who argue
that the common purpose can only be economic. In terms of joint stock
companies, considering the regulation in Article 331 of the TCC that joint
stock companies can be established for economic purposes and issues, there
is a consensus that their common purpose can only be economic, in other
words, a joint stock company cannot be established with an ideal purpose
without an economic purpose. In terms of the economic purpose of a joint-
stock company, a specific purpose of earning and sharing income is also
expressed in the doctrine.

The purpose and subject indicated in Article 331 of the TCC and
included in the company's articles of association is the business purpose
and subject. With Article 331 of the TCC and Article 339/2 (b), which
regulates the minimum content to be included in the articles of association,
the activities that the company decides to carry out in order to achieve its
purpose will find a place in the articles of association as the business
subject.

The common purpose, on the other hand, has been accepted by the
legal order as providing economic benefit without the need to indicate it in
the contract. At this point, there is no need to include a separate regulation
in the company's articles of association for this purpose, and in our opinion,
the economic purpose of a joint-stock company does not allow
sustainability to be considered as a purpose in terms of Turkish Law. In
addition, the view that the sole purpose and even social responsibility of
the company, especially together with the Friedman doctrine, is to make a
profit, which is discussed in Anglo-American law, maintains its currency;
again, the shareholder theory/stakeholder theory/company interest theories
that find their foundations in these legal systems also show that in the near
future, the views of maximizing the value of shareholders and obtaining the
highest possible income for their benefit while the company continues its
activities in these legal systems cannot be deviated from.
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On the other hand, it should be emphasized that, in a global sense, the
views that it is not possible for a company to continue its activities without
considering its stakeholders, including the public and employees, in order
to achieve the goal it wants to reach, are increasingly gaining support’. It
can be said that the views that the company's interest is not limited to the
shareholder interest and is even separated from it are becoming
increasingly dominant*. At this point, it is seen that the rules that companies
must comply with while continuing their activities are expanding within
the framework of corporate governance and therefore sustainability, and
more and more authors in the doctrine state that systemic changes are
needed in the management approach. These views also show that in the
future, the common purpose of the company, social responsibility and
sustainability goals, can be considered together with the aim of providing
economic benefit. The inclusion of sustainability in the company's
activities also plays an important role in defining the concept of company
interest, and also affects the interests that the board members must observe.

In terms of the business purpose and subject of the joint-stock
company, in our opinion, the law allows for a general business purpose that
includes sustainability to the extent that it does not conflict with the
economic purpose of the company concept. In this respect, neither TCC
Article 339/2 (b) nor Article 340 constitute any obstacle. Indeed, the fact

In this sense, a study that addresses the concepts of “public company” and “worker
company” in Turkish Law is noteworthy. In this previous study that evaluated various
types of companies and public companies in the doctrine in terms of Turkish compa-
nies and capital market law, “public company” was described as partnerships that bring
together low-income segments of society such as workers, peasants, tradesmen, crafts-
men, and civil servants from a sociological perspective. In the study, it was concluded
that “in summary, every “multi-partner company” is a joint-stock company or coop-
erative, every “public company” is also a “multi-partner company” and every
“worker company” is a “public company”. However, when we reverse these proposi-
tions, the situation is different. In fact, every joint-stock company or cooperative is not
necessarily a “multi-partner company”, every “multi-partner company” is a “public
company” and every “public company” is not a “worker company”.” What is empha-
sized here is that public company and worker company are not types of companies, but
are used to express different forms of companies in terms of partnership and essentially
“purpose”.

Another noteworthy study expresses the view that the company's interest is truly and
only the company's interest, and that in this sense, the company operates towards main-
taining its personality (immortality), and that this continuity necessitates sustainability.
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that the common purpose of companies is to obtain economic benefit will
not prevent companies from choosing an ideal purpose method while
achieving this purpose, nor will it exclude this purpose.

An example can be given from practice in this sense. The 3rd article
titled “purpose and subject” in the articles of association of Fazla Gida AS,
which was established in 2016, states that "[...] to produce, export, import,
market, sell and distribute services and products that will prevent the excess
demand of food products such as products from being wasted in the food
sector or to ensure that they are evaluated in a way that has high economic
value and is less harmful to the environment."

Another example is the “B Corp” brand. In order for a company to use
this brand, which emerged as a guarantee brand, it must receive at least 80
points from the evaluation of its social and environmental performance,
integrate the B Corp's commitments to stakeholders into the company
agreement, and obtain a re-certification every three years in order to protect
the brand. In addition, it is observed that regulatory authorities in local and
source laws are gradually regulating such articles of association
requirements.

As a result, the common purpose that joint stock companies want to
achieve is the aim of generating economic income. It is concluded that the
discussions on the purpose of the company within the framework of
corporate governance and sustainability in Anglo-American law, which
also affects Continental European law, will result in the aim of generating
economic income for at least a foreseeable period. On the other hand, this
inference does not exclude companies from considering the social and
environmental aspects of sustainability in addition to the economic aspect
in the paths they will follow to achieve these economic goals. In this
respect, companies will be able to organize their business purpose and
subject in a way that includes sustainability goals.

Keywords: Company purpose, Sustainability, Company Interest,
Business purpose and subject, Articles of Association
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Ozet

Tiizel kisiler, belirli bir amaci1 gergeklestirmek i¢in orgiitlenmis kisi
veya mal topluluklaridir. Siireklilik arz eden bu amag, kisi topluluklarinda
bireysel faydanin iistiinde, ortak ve genel bir faydaya ulagmaktir. Medeni
hukuk tiizel kisilerinden farkli olarak; 6102 sayili Tiirk Ticaret Kanunu ku-
rallarina tabi ticaret sirketlerinde amag¢ ekonomik yarar saglamak, kazang
paylagmaktir. Bunlardan anonim, limited ve sermayesi paylara boliinmiis
komandit sirket sermaye sirketi sayilmaktadir (TTK m. 124/2). Sermaye
sirketleri, belirli ve stirekli amac1 gergeklestirmek i¢in bir araya gelen kisi-
lerden ayr1 ve bagimsiz sekilde hak ve borglara ehil olurlar. Tiizel kisinin
ardindaki gergek kisiler, ‘hak ve bor¢larda ayrilik ilkesi’ geregi dolayli yol-
dan ve kolektif bir sekilde ehil olmaktaysa da hak ve borglar tiizel kisinin
organlar1 vasitasiyla yerine getirilmektedir.

Siirdiiriilebilirlik; bir toplumun, ekosistemin ya da stirekliligi olan her-
hangi bir sistemin islerini kesintisiz, bozulmadan ya da sistemin hayati bagi
niteligindeki ana kaynaklara asir1 yiiklenmeden devam ettirebilme yetene-
gidir. Kurumsal sosyal sorumluluk ise bir sirketin faaliyette bulunurken top-
lumsal ve cevresel konularda paydaslarinin ilgi ve hassasiyet alanlarin1 go-
zetmesidir. Sirketler hukuku dgretisinde tartismali olmakla birlikte giderek
daha fazla taraftar toplayan menfaat sahipleri teorisi (stakeholder teorisi) ek-
seninde sirketlerden, ¢evreye ve topluma karsi olumsuz davraniglardan ka-
cinmalari, gerceklesmesi muhtemel riskleri belirleyerek onlemeye yonelik
analiz yapmalar1 ve strateji planlari olugturmalar1 beklenmektedir. Buna gore
sirketler, stirdiiriilebilirlige iliskin 6zenli davranmali, gerekli 6nlemleri alma-
hidir. Zira sirketler yalnizca pay sahiplerine karsi degil, sirketle iligki iceri-
sinde bulunan tiim menfaat sahiplerine ve dolayisiyla topluma kars1 bir so-
rumluluk tagimakta, sirketin sorumluluk alani genisletilmektedir.

124
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Borglar hukuku baglaminda hukuki sorumluluk, en dar anlamda ‘borg’
kavramuyla iliskilendirilse de genis anlamryla iki farkli hali karsilamaktadir.
[1ki, bor¢lunun malvarliginin borcuna teminat teskil etmesi ve ifa etmemesi
halinde bor¢lunun malvarligina bagvurulmasiyken digeri, yiiklendigi bir
borca veya genel davranis kurallarina aykir1 davranan kisinin, bu davranisi
ile sebep oldugu zarar1 tazmin yilikiimliliigiidiir. Kural olarak biitiin mal-
varlig1 ile sorumlu olan sermaye sirketlerinin siirdiirebilirlige iliskin hukuki
sorumluluklarini iki temel baslik altinda incelemek miimkiindiir: {1k baslik
sermaye sirketlerinin ortaklik/esas s6zlesmesinde stirdiirebilirlige iliskin
herhangi bir kaydin yer almadig1 ihtimalde sorumlulugun kaynaginin ne
olacagidir. Sozlesme iliskisinin bulunmadig1 ve genel davranig kurallarina
aykirilik halinde haksiz fiilden sorumluluk giindeme gelmektedir. Ozel bir
sorumluluk hiikmiiyle diizenlenmeyen hallerde haksiz fiil sorumlulugunun
dogmasi i¢in 6098 sayil1 Tiirk Borglar Kanunu’nun 49. maddesindeki sart-
larin gerceklesmesi gerekir. Buna gore hukuka aykir bir fiille, kusurlu se-
kilde bir bagkasina zarar veren kimse, haksiz fiilden sorumlu olur. Ancak
sermaye sirketlerinin sorumluluguna gidilmesinde, haksiz fiile iliskin un-
surlarin saglanamamasi ve ispat zorlugu, 6zel diizenlemelerin getirilmesine
sebep olmustur. Alman Tedarik Zincirinde Sirketlerin Ozenli Etki Deger-
lendirmesi Hakkinda Kanun (Lieferkettensorgfaltsgesetz) veya Avrupa Bir-
ligi’ndeki (Tiirkge cevirisi tartismali olan) Corporate Sustainability Due
Diligence Directive (CSDDD) bunlardandir. Bu ve benzer diizenlemelerde
genel olarak sirketlere siirdiirebilirlik kapsaminda riskleri belirleme, 6nlem
alma, plan yapma konularinda yiikiimliiliik yiiklenmistir. Bu ylikiimliiliigiin
niteligi (6zen ylikiimliiliigii olup olmadig1), neleri kapsadig, sirketin hangi
davraniginin bu yiikiimliiliigiin ihlali anlamina gelecegi ve haksiz fiil olus-
turacagi ise tartismalidir. Yine meydana gelen zararin sirketin ilgili ytikiim-
liliigii ihlal etmesinin sonucu olusup olusmadigi, diger ifadeyle nedensellik
baginin nasil ispat edilecegi de tartisilmasi gereken husustur. Calismada
farkli goriisler irdelenecek ve sirketlerin siirdiirebilirlige iliskin ylkiimlii-
ligii, haksiz fiil baglaminda incelenecektir.

Sermaye sirketinin siirdiirebilirlige iliskin hukuki sorumlulugu irdele-
nirken tlizerinde durulmasi gereken ikinci bashk ise sirketin ortaklik/esas
sozlesmesinde siirdiirebilirlige iliskin bir taahhiit kaydi yer aldig1 halde, bu
taahhiit sirket tarafindan yerine getirilemediginde tiizel kisinin sorumlulu-
gunun nasil belirlenecegidir. Ornegin, TTK m.340 ekseninde yapilan
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tartismalar bir yana birakilirsa, ¢evresel siirdiiriilebilirlige iliskin esas s6z-
lesmede yer alan bir taahhiide, anonim sirket tarafindan uyulmadiginda top-
lumda yasayan iiglincii kisi veya ¢evreyle ilgilenen menfaat sahipleri bu
taahhiidlin yerine getirilmesini talep edebilecek midir? Diger ifadeyle sir-
ket ortaklik/esas s6zlesmesinin tarafi olmayan ve ortaklik ile dogrudan s6z-
lesme iliskisi iginde bulunmayan bu kisilerin, ‘bor¢larin nispiligi ilkesi’
karsisinda ‘ifa’ talebinde bulunmalart miimkiin miidiir? Yine irdelenmesi
gereken bir diger konu, sermaye sirketinin esas sdzlesmede yer alan taah-
hiidii yerine getirmedigi ve oOzellikle bir zarar meydana geldigi halde
ticlincii kisi veya menfaat sahiplerinin (6rn, o bolgede yasayan kisinin), za-
rar veren sermaye sirketinden zarari talep edip edemeyecegi, talep edebilir
ise sorumlulugun kaynaginin ne olacagidir. Bu ihtimalde ise 6zellikle edim
yiikiimiinden bagimsiz borg¢ iliskisi kurumunun uygulanabilirligi ve salt
malvarlig1 zararlarinin tazmini tizerinde durulacaktir.

Anahtar Kelimeler: Siirdiiriilebilirlik, Kurumsal Sosyal Sorumluluk,
Hukuki Sorumluluk, Haksiz Fiil Sorumlulugu, Ozen Yiikiimliiliigii, Edim
Yiikiimiinden Bagimsiz Borg Iliskisi, Nedensellik Bag1, Salt Malvarhig Za-
rarlari

LIABILITY OF THE CAPITAL COMPANY IN RELATION TO
SUSTAINABILITY UNDER THE LAW OF OBLIGATIONS

Legal persons are groups of persons or properties organized to achieve
a specific purpose. This purpose, which is continuous, is to achieve a
common and general benefit above the individual benefit in group of
persons (kisi toplulugu). Unlike civil law legal persons, the purpose of
commercial companies, which are subject to the rules of the Turkish
Commercial Code No. 6102 unless there is a special regulation, is to
provide economic benefit and to share profits. Among commercial
companies, joint stock companies (anonim girket), limited liability
companies (/imited sirket) and limited partnership companies with capital
divided into shares (sermayesi paylara boliinmiis komandit sirket) are
considered capital companies (Art. 124/2 TCC). Capital companies, which
are individual subjects of law, are entitled to rights and obligations
separately and independently from the persons who come together to
realize a specific and continuous purpose. Although the natural persons
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behind the legal person are indirectly and collectively entitled to rights and
obligations due to the ‘the principle of separation of rights and obligations’,
the rights and obligations are fulfilled through the organs of the legal
person.

Sustainability is the ability of a society, ecosystem or any other system
to continue its operations without interruption, degradation or overloading
the main resources that are vital to the system. Corporate social
responsibility, on the other hand, is a company's consideration of the
interests and sensitivities of its stakeholders on social and environmental
issues while operating. In line with the stakeholder theory, which is
controversial in the corporate law doctrine but is gaining more and more
adherents, companies are expected to avoid negative behaviors against the
environment and society, to analyze and formulate strategic plans to
identify and prevent potential risks. This is because companies are not only
responsible to their shareholders, but also to all stakeholders who have a
relationship with the company, and thus to the society, and the company's
area of responsibility is expanded.

Although civil liability in the context of the law of obligations is
associated with the concept of ‘debt’ in the narrowest sense, in its broad
sense, it covers two different situations: The first one is the obligation on
the debtor's assets as collateral for its debt and recourse to the debtor's
assets in case of non-performance, while the other is the obligation of the
person who acts in violation of an obligation or general rules of conduct to
compensate for the damage caused by this behavior. It is possible to analyze
the legal liability of capital companies, which are liable with all of their
assets as a rule, under two main headings. The first one is the source of
liability in the event that the articles of association of the capital companies
do not contain any provisions regarding sustainability. In general, in the
absence of a contractual relationship and in breach of general rules of
conduct, liability arises from tort (tortuous liability). In cases that are not
regulated by a special liability provision, the conditions in Article 49 of the
Turkish Code of Obligations must be met in order for tort liability to arise.
According to Article 49, any person who unlawfully causes loss or damage
to another, whether willfully or negligently, is obliged to provide
compensation. However, in the liability of capital companies, the failure to
meet the elements of tort and the difficulties in fulfilling the burden of proof
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have led to the introduction of special regulations. The German Supply
Chain Due Diligence Act (Lieferkettensorgfaltsgesetz) or the European
Union’s Corporate Sustainability Due Diligence Directive (CSDDD) are
among these regulations. These and similar regulations generally impose a
duty of care on companies to identify risks, take precautions and make
plans within the scope of sustainability. It is controversial as to what the
duty of care covers and which conduct of the company constitutes a breach
of the duty of care and constitutes a tort. It is also debatable whether the
damage occurred as a result of the company's breach of such duty, in other
words, how to prove the proximate causal relation. In this study, different
views will be analyzed and the companies' duty in relation to the
sustainability will be analyzed in the context of tort liability.

The second topic that should be discussed while examining the legal
liability of capital companies regarding sustainability is how to determine
the liability of the legal person in the event that the company fails to fulfill
a commitment regarding sustainability, if the articles of association of the
company include a commitment regarding sustainability. For example, if
the company fails to fulfill a commitment in its articles of association
regarding environmental sustainability, can third parties living in the
community or stakeholders interested in the environment demand the
fulfillment of this commitment? In other words, is it possible for these
persons, who are not a party to the articles of association and who do not
have a direct contractual relationship with the company, to demand
‘performance’ in the face of the ‘principle of proportionality of
obligations’? Another issue that needs to be examined is whether third
parties or stakeholders (e.g. the person who lives in that area) can claim
damages from the capital company that caused the damage, especially in
the event that the capital company does not fulfill the commitment in the
articles of association and a damage occurs, and if so, what the source of
liability will be. In this case, the applicability of obligatory relation without
obligation of fullfilment and the compensation of pure pecuniary damages
will be emphasized.

Keywords: Sustainability, Corporate Social Responsibility, Liability,
Duty of Care, Obligatory Relation Without Obligation of Fullfilment,
Proximate Causal Relation, Pure Pecuniary Damages
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